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Introduction

Introduction
1.

The Workers’ Compensation and Injury Management Act 1981 has been
amended on a piecemeal basis since 1981. A significant number of
successive amendments has resulted in a complex and highly
prescriptive statute which is difficult to understand and apply.

2.

In 2009 the Government supported a two stage review of Western
Australia’s workers’ compensation legislation.

3.

Stage one of the review has been completed with the passage of the
2011 amendments to the Act. These amendments implemented a
restructure of the workers’ compensation dispute resolution system, and
various changes to address legislative anomalies and specific policy
issues, including:
 the removal of all aged based limits on workers' compensation
entitlements;
 extension of the safety net arrangement for workers awarded
common law damages against uninsured employers;
 inclusion of ‘diffuse pleural fibrosis’ as an asbestos related disease;
 the removal of the time limit to issue a writ after a common law
election.

4.

The second stage and focus of this review is to develop proposals for a
new workers' compensation statute which addresses:
 outstanding proposals from the Legislative Review 2009;
 identified technical and process issues with the current legislation;
 the need to enhance readability and consistency in the legislation
including contemporary language and drafting conventions.

5.

This review does not involve a broad ranging examination of benefits
and entitlements or other fundamental design aspects of the scheme.
These areas will be impacted only in relation to structural and process
improvements to the Act.

Purpose of discussion paper and review process
6.

The discussion paper is based on WorkCover WA’s internal review of
the Act and seeks to facilitate consultation with scheme stakeholders. It
does not represent a settled WorkCover WA or Government position.

7.

It is acknowledged the restructuring and redrafting of the legislation will
be a major undertaking and further significant technical work and
consultation will be required.
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8.

The review process comprises:
 discussion paper released seeking feedback on WorkCover WA
proposals;
 consultation process and call for submissions;
 assessment of submissions and cost impacts;
 completion of legislative review final report;
 government approval to release a draft of the new statute for
stakeholder consultation;
 release of exposure draft of the new statute for stakeholder
comment;
 finalisation of bill for new statute;
 introduction of bill into Parliament.

How to make a submission
9.

WorkCover WA is actively engaging stakeholders in the review process
and encourages submissions and further discussion with WorkCover
WA on any particular issues or alternative options.

10.

Submissions can be made by any person or organisation and there is no
set format or template for responses. Submissions may follow the
chapter structure of the discussion paper, or address particular issues
and/or proposals.

11.

Submissions may be presented in hard copy although electronic
submissions are preferred. For accessibility reasons, please use Word
or PDF formats. Submissions must include a contact name and address.

12.

All submissions will remain confidential.

13.

Submissions can be made via:
Post or in person to:

Email:

Kevin Gillingham
WorkCover WA
2 Bedbrook Place
Shenton Park
Western Australia 6008

review@workcover.wa.gov.au

The closing date for submissions is 7 February 2014.
14.

For further information or queries please contact:

Kevin Gillingham
Manager Policy and Legislative Services
(08) 9388 5640
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Structure of discussion paper
15.

The discussion paper is comprised of:
 an executive summary;
 a summary of proposals;
 a general section discussing the legislative structure and proposals
for the rewrite of the Act. This section outlines the case for a more
flexible, responsive and modern statute and the high level proposals
for a redrafted and restructured Act;
 a series of chapters which align with the proposed Parts of the new
statute;
 Appendices including an outline of the proposed new statute
(Appendix 1).

Part summaries
16.

Each part in this discussion paper corresponds to the part and division
structure of the proposed statute.

17.

Part 1 – Preliminary considers whole of statute issues such as
application of the Act and definitions.

18.

Part 2 – Compensation consolidates in one chapter the compensation
entitlements of injured workers along with the processes associated with
making, managing and settlement of claims.

19.

Part 3 – Injury management clarifies issues relating to injury
management and return to work obligations, the issuing of medical
certificates and legislative arrangements impacting on medical and allied
health treatment and workplace rehabilitation services.

20.

Part 4 – Medical assessment considers the legislative arrangements
for appointing and regulating approved medical specialists, the
processes around evaluation of impairment and the convening of
medical panels.

21.

Part 5 – Liability and insurance establishes the workers' compensation
liabilities of employers and associated insurance obligations. The Part
also provides for the approval of insurers and self insurers, and
processes for fixing recommended premium rates.

22.

Part 6 – Dispute resolution includes changes to the regulatory regime
for registered agents and minor changes to the dispute resolution
process which was substantially amended in 2011.
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23.

Part 7 – Common law covers the procedural requirements, and
constraints on awards, for common law damages such as the
termination day and common law settlements.

24.

Part 8 – Scheme Regulation and administration sets out the
regulatory functions and powers of WorkCover WA and the legislative
framework for administering the scheme.

25.

Part 9 – Miscellaneous incorporates and consolidates miscellaneous
issues not captured by the other parts.
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Executive Summary
26.

The Review of the Workers’ Compensation and Injury Management Act
1981 Discussion Paper has been developed to facilitate stakeholder
feedback on WorkCover WA proposals for a new statute. The proposals
do not represent a final WorkCover WA or Government position.

A new statute (pp37-40)
27.

It is proposed the Act is repealed and replaced with a new statute which
reorders and moves related provisions together in a Part structure that
aligns with the practical operation of the scheme. The new statute will
also be drafted with the objectives of introducing plain language and
contemporary drafting conventions.

28.

The new statute will incorporate the proposed amendments specified in
the discussion paper whilst preserving, to the extent possible, the intent
of other provisions of the Act.

Application of the Act
Definition of worker (pp43-48)
29.

A clear definition of ‘worker’ is a fundamental threshold requirement for
claimants seeking access to entitlements and to employers in ensuring
they have the appropriate level of insurance.

30.

Lack of clarity in the current definition in the Act makes it difficult for
employers and workers to assess workers’ compensation coverage and
liability at the commencement of their employment arrangement.

31.

A new definition of ‘worker’ is proposed based on a ‘results test’ which is
a more contemporary and familiar test for distinguishing workers and
independent contractors. This is intended to provide greater clarity
regarding coverage in the scheme for employers and workers.

32.

To address any issues regarding the status of particular employment
arrangements it is proposed the new statute provide a regulation making
power to prescribe persons or classes of persons as workers and the
relevant employer.
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Work for private householders (pp48-49)
33.

It is proposed a person who is engaged by a homeowner to provide
domestic services in a private home is not a ‘worker’ and therefore
excluded from workers’ compensation liability and insurance
requirements. The exclusion will not apply if the person providing the
service is employed by someone who is not the owner or occupier. This
clarifies a liability does not attach to a homeowner for domestic services
but will attach to any employer other than the owner or occupier with
whom the person providing the work has an employment relationship
(e.g. cleaner is engaged by a cleaning company to provide services to a
homeowner).

Public company directors, religious workers,
overseas workers (pp49-57)
34.

The discussion paper proposes the new statute provide access to the
scheme for public company directors on the same terms as other
working directors.

35.

It is also proposed the provisions regarding religious workers be
consolidated in the new statute.

36.

As the Act does not provide sufficient clarity in relation to overseas
workers, it is proposed the new statute include a provision for overseas
workers based on an express period of cover for 24 months which may
be extended by agreement.

Compensation (pp59-113)
37.

The compensation part of the new statute will consolidate in one chapter
the compensation entitlements of injured workers along with the
processes associated with making, managing and settlement of claims.

Clarification of key terms and claims processes
(pp60-67)
38.

The claims process will be streamlined with uniform requirements
regardless of whether a claim is made for medical expenses and/or
weekly payments or is made against an insurer, self insurer or uninsured
employer. The processes for making a claim will be shifted to regulations
and new notification requirements will apply to pended claims.

39.

The statute will simplify the method of calculating weekly payments for
all workers by basing it on pre-injury earnings.
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Minor claims pathway (pp67-70)
40.

A minor claims pathway is proposed for fast tracking minor claims
involving medical expenses up to a prescribed limit ($750). This
payment will be made by the insurer without an admission of liability and
is intended to formalise, with appropriate controls, existing insurance
practices for making ‘without prejudice payments’ as an alternative to the
normal claim process.

Noise induced hearing loss (pp79-86)
41.

Various changes are proposed to the framework for noise induced
hearing loss (NIHL). The requirement for an employer to do audiometric
testing will apply if a worker is required to use personal hearing
protection equipment. A subsequent audiometric test indicating 10% or
more hearing loss will be deemed prima facie evidence of the worker
sustaining NIHL. A full NIHL assessment by an otorhinolaryngologist
(ENT) or audiologist will only be required if there is no baseline test.
NIHL liability will be apportioned between liable employers although a
five year limit will apply on the apportionment period for liable employers.

Asbestos related diseases (pp86-91)
42.

The provisions relating to asbestos diseases claims will be located in the
compensation part of the Act and a number of changes are proposed to
clarify the status of the asbestos diseases lump sum payment. The new
statute will align common law procedural requirements relating to
asbestos diseases with current practice.

New framework for death and funeral entitlements
(pp91-99)
43.

Western Australia has the second lowest entitlement for the dependents
of a deceased worker of all workers’ compensation jurisdictions. The
discussion paper proposes an increase in the death entitlement lump
sum to 2.5 times the prescribed amount. This would address a
significant entitlement gap between Western Australia and other
workers’ compensation jurisdictions. The statute will also simplify the
method for apportioning the lump sum where there is more than one
totally dependent family member.
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Settlement pathways (pp110-113)
44.

Two settlement pathways are proposed with the aim of creating clear
processes to settle statutory claims. This consists of a primary pathway
and a secondary pathway in special circumstances. The section 92(f)
pathway will only be available where the common law procedural
requirements are met, i.e. election and whole person impairment
assessment recorded.

Injury Management (pp115-132)
45.

Changes are proposed to reinforce return to work objectives. Medical
practitioners will be required to certify the period of incapacity as well as
specify what a worker ‘can do’.

46.

Participation by the worker in an injury management case conference
will be mandatory if requested by an employer or insurer. An injury
management case conference may not be used for liability related
issues and limits in frequency will apply.

47.

The obligation on an employer to hold a worker’s pre injury position open
or provide alternative duties will be clarified together with the provisions
relating to a worker’s dismissal.

Medical Assessment (pp133-138)
48.

Changes are proposed to the regulatory framework for approved
medical specialists and common arrangements for medical assessment
panels will be implemented.

Liability and Insurance (pp139-162)
49.

It is proposed the terms and conditions of standard employer indemnity
policies be regulated along with policy endorsements or extensions. The
existing exclusion for war like events will be removed.

50.

The new statute will also recognise and provide a regulatory framework
for ‘burning cost’ policies.

51.

An express prohibition on contractual indemnities is proposed. The
prohibition will apply to mutual indemnity and hold harmless
arrangements for personal injury damages involving unrelated parties.
The new statute will void any term of a contract which requires an
employer to indemnify a third party in relation to the third party’s liability
to pay personal injury damages. The prohibition will not affect indemnity
arrangements between a principal and contractor described in section
175 of the current Act.
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52.

Asbestos liabilities of mining employers will be integrated into
conventional insurance policies and the special insurance arrangement
with the Insurance Commission of Western Australia will be
discontinued. The new statute will also clarify the status of the Insurance
Commission of Western Australia as an approved insurer for public
authorities.

Dispute Resolution
Discontinuation of the regulatory regime for
registered agents (pp164-168)
53.

The discussion paper challenges the need for a comprehensive regime
of registration, oversight and audit on an ongoing basis for only five
independent agents. It is proposed the regime be discontinued.

Common law
Discontinuation of the termination day (pp170-174)
54.

It is proposed the termination day applicable to common law damages
be discontinued.

55.

Abolition of the termination day for common law claims will remove a
significant administrative burden on workers, employers, insurers and
WorkCover WA. The existing procedural requirement to elect on the
basis of a15% whole person impairment will continue to ensure the
common law pathway is reserved for the more significant injuries.
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Summary of Proposals
LEGISLATIVE STRUCTURE AND REWRITE
Rewrite of the Act ............................................................................................ 40
P:1

It is proposed the Act be repealed and replaced with a new statute. 40

P:2

It is proposed the structure of the new statute be based on the
outline at Appendix 1 of this discussion paper. ................................ 40

P:3

It is proposed the new statute be redrafted with the objectives of
introducing plain language and contemporary drafting conventions. 40

P:4

It is proposed the new statute incorporate the amendments
proposed in subsequent parts of this report whilst preserving, to
the extent possible, the intent of other provisions of the Act. ........... 40

P:5

It is proposed the new statute include a mandatory review clause
to ensure periodic review of its operation. ........................................ 40

PART 1 - PRELIMINARY
Definition of worker ......................................................................................... 48
P:6

It is proposed the definition of ‘worker’ in the new statute be based
on the ‘results test’ to distinguish between workers and
independent contractors. ................................................................. 48

P:7

It is proposed the new statute include a head of power for
regulations to prescribe a worker or class of persons as a worker
and the worker’s employer. .............................................................. 48

P:8

It is proposed provisions relating to casuals, police, personal
representatives and dependants of deceased workers be
structured as separate subsections within the definition of ‘worker’. 48

Work for private householders ....................................................................... 49
P:9

It is proposed a person is not a ‘worker’ within the meaning of the
new statute while the person is engaged in domestic service in a
private home unless:
i) the person is employed by an employer who is not
the owner or occupier of the private home; and
ii) the employer provides the owner or occupier with
the services of the person. ......................................................... 49

Public company directors ............................................................................... 50
P:10

It is proposed the new statute provide access to the scheme for
public company directors on the same terms, and subject to the
same criteria, as other working directors.......................................... 50
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Religious workers ............................................................................................ 53
P:11

It is proposed provisions regarding ‘religious workers’ be
consolidated in the new statute........................................................ 53

P:12

It is proposed religious workers who do not otherwise meet the
definition of ‘worker’ may be deemed a worker via a Ministerial
declaration process. ........................................................................ 53

Government workers and references to ‘Crown’ ........................................... 54
P:13

It is proposed a single term (either ‘Crown’ or ‘State’) be used to
describe the executive government under which public authorities
operate. ........................................................................................... 54

P:14

It is proposed a claim for compensation or proceedings against the
Crown / State be made on the relevant public authority by whom
the worker was employed or engaged at the time of the injury. ........ 54

Overseas workers ............................................................................................ 56
P:15

It is proposed the new statute include a provision to deal with
overseas workers based on an express period of cover for 24
months. ........................................................................................... 56

P:16

It is proposed the express period of cover for overseas workers
may be extended by agreement between the employer and
insurer. ............................................................................................ 56

PART 2 - COMPENSATION
Definition of ‘compensation’ ........................................................................... 61
P:17

It is proposed the new statute introduce a broad definition of
‘compensation’ encompassing all entitlements. ............................... 61

Making a claim ................................................................................................. 62
P:18

It is proposed the requirements and time limits for making a claim
be located in the Compensation Part of the new statute. ................. 62

Requirement to give notice ............................................................................. 62
P:19

It is proposed the requirement for a worker to serve a notice of
injury be discontinued. ..................................................................... 62

Consistent claim processes............................................................................ 63
P:20

It is proposed the new statute establish a consistent claim process,
applicable to both insurers and self insurers. ................................... 63
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Medical certificates.......................................................................................... 63
P:21

It is proposed the new statute introduce a head of power for
regulations to prescribe classes of persons, other than medical
practitioners, who may issue workers’ compensation certificates in
prescribed circumstances. ............................................................... 63

Consent authority ............................................................................................ 64
P:22

It is proposed the new statute introduce a consent authority for the
release of a worker’s medical and personal information relevant to
a claim. ............................................................................................ 64

P:23

It is proposed a consent authority be mandatory, irrevocable and
extend to all relevant medical and other information sources. .......... 64

Claim for compensation .................................................................................. 66
P:24

It is proposed the new statute introduce a single claim process to
accommodate both weekly payments for incapacity and/or medical
expenses. ........................................................................................ 66

Claim process .................................................................................................. 66
P:25

It is proposed the new statute introduce a head of power for
regulations to prescribe the process for making a claim................... 66

Pended claims ................................................................................................. 67
P:26

It is proposed the timeframe and notification requirements related
to decisions on liability by insurers be prescribed in regulations. ..... 67

P:27

It is proposed the new statute discontinue the Director’s oversight
role of claims where a decision on liability is not made within the
prescribed time. ............................................................................... 67

P:28

It is proposed where an insurer is not able to make a decision
within the prescribed timeframe the insurer must issue a
prescribed notice. The insurer must reissue the notice every 14
days until a decision on liability is made........................................... 67

Minor claims..................................................................................................... 70
P:29

It is proposed the new statute introduce a minor claim pathway
allowing for payments of up to $750 (indexed annually) by insurers
to workers without an admission of liability. ..................................... 70

Recurrence of injury ........................................................................................ 70
P:30

It is proposed the claim form and medical certificate be amended
to include a section in relation to a recurrence of injury.................... 70
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Definition of ‘prescribed amount’ ................................................................... 72
P:31

It is proposed the new statute:
i) locate the definition of the prescribed amount in the
Compensation Part;
ii) introduce a head of power for regulations to
prescribe the annual indexation method;
iii) make clear the prescribed amount is exclusive of
GST. .......................................................................................... 72

Compensation entitlements ............................................................................ 72
P:32

It is proposed the new statute consolidate worker entitlements in
the Compensation Part and clearly identify provisions applicable to
each class of entitlement. ................................................................ 72

Definition of ‘medical expenses’..................................................................... 73
P:33

It is proposed the new statute define ‘medical expenses’ to include
all medical and allied health expenses currently capped at 30% of
the prescribed amount. .................................................................... 73

Definition of ‘other expenses’ ......................................................................... 73
P:34

It is proposed the new statute define ‘other expenses’ to include
current worker entitlements that do not form part of the maximum
entitlement for medical expenses. ................................................... 73

First aid and emergency expenses................................................................. 73
P:35

It is proposed the new statute introduce an entitlement to
reasonable expenses associated with ambulance or other service
used to transport a worker to hospital or other place for medical
treatment (which will not form part of the maximum entitlement for
medical expenses). .......................................................................... 73

Common law impairment assessment expenses .......................................... 74
P:36

It is proposed the new statute clarify the entitlement for expenses
associated with a worker’s first common law impairment
assessment includes the cost of referrals to medical practitioners
or specialists in order to complete the assessment. ......................... 74

Calculation of weekly payments ..................................................................... 76
P:37

It is proposed the new statute simplify the method of calculating
weekly payments by basing the calculation for all workers on preinjury earnings. ................................................................................ 76

P:38

It is proposed the new statute extend the operation of current
Amount Aa to accommodate calculation of earnings for part time
award workers. ................................................................................ 76

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

20

Summary of proposals

P:39

It is proposed weekly payments of workers (award and non award)
who have entered into concurrent contracts of service be
calculated on the basis of pre-injury earnings. ................................. 76

Entitlement to leave while incapacitated........................................................ 77
P:40

It is proposed the new statute provide:
i) a worker may access accrued leave entitlements
while incapacitated;
ii) a worker may receive leave entitlements and weekly
compensation concurrently;
iii) leave cannot be paid in replacement of weekly
compensation. ........................................................................... 77

Compensation for permanent impairment ..................................................... 79
P:41

It is proposed the new statute provide lump sum compensation for
permanent impairment is an independent entitlement and may be
obtained without entering into a settlement. ..................................... 79

P:42

It is proposed the new statute provide receipt of lump sum
compensation for permanent impairment does not impact a
worker’s entitlement to ongoing compensation or constrain the
right to pursue and receive common law damages (unless it forms
part of a settlement). ........................................................................ 79

Audiometric testing ......................................................................................... 82
P:43

It is proposed WorkCover WA no longer approve audiometers or
audiometric booths. ......................................................................... 82

P:44

It is proposed baseline and subsequent audiometric testing must
be undertaken where a worker is required, or should be required,
by the employer to use personal hearing protection equipment. ...... 82

P:45

It is proposed the new statute empower WorkCover WA to deem a
workplace as one where audiometric testing must occur. ................ 82

Compensation for noise induced hearing loss.............................................. 83
P:46

It is proposed the claims process for NIHL be reviewed and
prescribed in regulations. ................................................................. 83

P:47

It is proposed standard decision making timelines for processing of
claims will apply to the insurer of the last liable employer. ............... 83

P:48

It is proposed a subsequent audiometric test (air conduction)
indicating 10% or more hearing loss be deemed prima facie
evidence of the worker sustaining NIHL. .......................................... 83

Disputed NIHL tests or assessments ............................................................. 83
P:49

It is proposed where a party disputes a test or assessment
conducted in relation to a NIHL claim, the disputing party is
responsible for the cost of any further testing. ................................. 83
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No baseline test ............................................................................................... 84
P:50

It is proposed where a worker has an audiometric test which
indicates 10% or more loss of hearing but a baseline test was not
completed, the worker be required to obtain a full NIHL
assessment at their expense unless the current employer was
obliged to conduct the baseline test. ................................................ 84

P:51

It is proposed where a baseline test was not completed a full NIHL
assessment indicating 10% or more NIHL is prime facie evidence
of the worker sustaining NIHL. ......................................................... 84

Full NIHL Assessment ..................................................................................... 84
P:52

It is proposed the new statute provide for a full NIHL assessment
which:
i) will determine both the extent and work relatedness
of the hearing loss;
ii) may be conducted by an audiologist or an
otorhinolaryngologist. ................................................................. 84

Apportionment of NIHL liability ...................................................................... 86
P:53

It is proposed the new statute enable an employer, who is liable to
compensate a worker for NIHL, to seek a contribution
proportionate to the period of employment from other employers
where:
i) the worker was employed by the other employer in a
workplace to the nature of which NIHL is due;
ii) the period of employment was within 5 years prior to
the date the claim is accepted or determined. ............................ 86

Provision of information on NIHL liability ...................................................... 86
P:54

It is proposed the new statute empower WorkCover WA to provide
information to insurers on the status of insurance coverage of
employers. ....................................................................................... 86

Compensation for asbestos related diseases ............................................... 87
P:55

It is proposed Schedule 5 of the current Act be repealed and
provisions impacting on compensation for asbestos related
diseases be located in the Compensation Part of the new statute. .. 87

Lump sum compensation for asbestos related diseases ............................. 88
P:56

It is proposed the new statute define an ‘asbestos diseases lump
sum’................................................................................................. 88

P:57

It is proposed the new statute clarify the asbestos diseases lump
sum applies to workers suffering pneumoconiosis, mesothelioma,
lung cancer and diffuse pleural fibrosis. ........................................... 88
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P:58

It is proposed the asbestos diseases lump sum amount be 30% of
the prescribed amount (the current lump sum is approximately
30% of the prescribed amount). ....................................................... 88

P:59

It is proposed the supplementary weekly payment for asbestos
disease be discontinued. ................................................................. 88

P:60

It is proposed the new statute clarify receipt of the asbestos
diseases lump sum finalises statutory payments but does not
constrain the right to pursue and receive common law damages. .... 88

Successive lung diseases ............................................................................... 89
P:61

It is proposed the new statute consolidate the successive lung
disease provisions which will include diffuse pleural fibrosis. ........... 89

Common law procedural requirements for asbestos diseases .................... 91
P:62

It is proposed the new statute align common law procedural
requirements relating to asbestos diseases with current practice. ... 91

Death and funeral entitlements....................................................................... 92
P:63

It is proposed the new statute introduce a new framework for death
and funeral entitlements. ................................................................. 92

Definition of ‘dependant’ etc ........................................................................... 93
P:64

It is proposed the definition of the terms ‘dependant’, ‘member of
the family’, ‘spouse’ and ‘defacto partner’ be consolidated in the
new statute and located within the subdivision dealing with death
entitlements. .................................................................................... 93

Lump sum death benefit ................................................................................. 95
P:65

It is proposed the new statute introduce a new maximum ‘lump
sum death benefit’ for family members totally dependent on the
worker’s earnings. ........................................................................... 95

P:66

It is proposed the lump sum death benefit be increased from
$283,418 to 2.5 times the prescribed amount (currently $516,855).. 95

P:67

It is proposed no deduction is to be made from the lump sum death
benefit for prior workers’ compensation payments to the deceased
worker. ............................................................................................ 95

Lump sum apportionment ............................................................................... 97
P:68

It is proposed the new statute set out, in table form, the family
members eligible for the lump sum death benefit and their
proportionate share. ........................................................................ 97

P:69

It is proposed totally dependent children be entitled to a share of
the lump sum death benefit in addition to the prescribed children’s
allowance. ....................................................................................... 97
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P:70

It is proposed the lump sum payment for a partial dependent be an
amount proportionate to the loss of financial support suffered. The
lump sum payment is not to exceed the maximum amount for total
dependency (or the prescribed maximum for a dependent spouse,
defacto partner or child). .................................................................. 97

P:71

It is proposed the new statute no longer provide for a minimum
amount payable as a death benefit to dependents........................... 97

Dependent child allowance ............................................................................. 97
P:72

It is proposed the prescribed children’s allowance of $54.20 per
week (indexed annually) be available to both totally and partially
dependent children. ......................................................................... 97

Dependent child allowance and lump sum .................................................... 98
P:73

It is proposed the requirement for a child to elect between the
prescribed children’s allowance and lump sum payment be
discontinued. ................................................................................... 98

Funeral and other expenses ........................................................................... 98
P:74

It is proposed the new statute consolidate all provisions relating to
funeral expenses and medical treatment for a worker who dies. ...... 98

Death benefits – Trust Account ...................................................................... 99
P:75

It is proposed the new statute provide for payment of the
prescribed children’s allowance from WorkCover WA’s Trust
Account either weekly or any other period as specified in an order,
but not as an advance payment or commutation.............................. 99

P:76

It is proposed the new statute provide for the amount of the
prescribed children’s allowance to be discharged as a liability of
the employer/ insurer by payment of a lump sum to
WorkCover WA. ............................................................................... 99

Redemption of death benefit claim in certain circumstances ...................... 99
P:77

It is proposed the entitlement of a dependent to redeem a claim
where a worker dies, but the death is not the result of the
compensable injury, be discontinued. .............................................. 99

Claim management provisions ..................................................................... 100
P:78

It is proposed the new statute consolidate all provisions relating to
the ongoing management of a claim. ............................................. 100

Medical examinations .................................................................................... 101
P:79

It is proposed the new statute consolidate provisions relating to
employer initiated medical examinations........................................ 101
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Application to vary compensation................................................................ 102
P:80

It is proposed the new statute introduce a single provision enabling
a worker, employer or insurer to apply to the Conciliation and
Arbitration Services to vary (discontinue, suspend, reduce) a
worker’s entitlement. ...................................................................... 102

General power to vary compensation .......................................................... 104
P:81

It is proposed the new statute clearly outline the specific
circumstances in which an employer can vary (discontinue,
suspend or reduce) a worker’s entitlement. ................................... 104

P:82

It is proposed the new statute clarify an employer may discontinue
or reduce compensation, without issuing a notice to a worker,
where an injured worker has returned to work with the employer. .. 104

Returning to remunerated employment ....................................................... 104
P:83

It is proposed where a worker fails to provide details of
remunerated work with another employer upon request, weekly
payments may be suspended (without the order of an arbitrator)
until the details are provided. ......................................................... 104

P:84

It is proposed, in relation to commencing remunerated work with
another employer, procedural requirements to notify be contained
in regulations. ................................................................................ 104

Suspension of entitlements .......................................................................... 105
P:85

It is proposed the new statute, where required, state expressly
whether a suspension is to all forms of compensation or only a
specific form of compensation. ...................................................... 105

Workers residing outside the state .............................................................. 105
P:86

It is proposed the new statute provide, where an injured worker
resides outside the state, all compensation entitlements be
suspended unless there is a current certificate of incapacity.......... 105

Definition of ‘medical practitioner’ ............................................................... 106
P:87

It is proposed the new statute define ‘medical practitioner’ to
include persons who are:
i) registered by the Australian Health Practitioner
Regulation Agency;
ii) appropriately qualified and registered outside the
Commonwealth as a medical doctor. ....................................... 106

Entitlements of workers in custody.............................................................. 107
P:88

It is proposed the new statute provide, where a worker is in
custody or serving a term of imprisonment, entitlements may be
suspended by an employer without the order of an arbitrator......... 107
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Disputes between insurers ........................................................................... 108
P:89

It is proposed the new statute clarify the provisions regarding
disputes between employers and disputes between insurers, while
maintaining the intent of the current provisions. ............................. 108

Safety net arrangements where employer uninsured ................................. 109
P:90

It is proposed the new statute require a principal contractor to be
made a party to proceedings if WorkCover WA is made aware the
principal contractor may have a liability (in accordance with current
s175). ............................................................................................ 109

P:91

It is proposed the new statute require a principal contractor to pay
compensation due to a worker of an uninsured employer (with
whom the principal is jointly and severally liable), irrespective of
whether an award is made against the direct employer only. ......... 109

Statutory settlement pathways ..................................................................... 113
P:92

It is proposed the new statute introduce a new settlement regime
consisting of a:
i) primary pathway;
ii) secondary pathway available in special
circumstances. ......................................................................... 113

P:93

It is proposed a settlement finalises a worker’s statutory claim for
compensation and ends a worker’s right to pursue and receive
common law damages. .................................................................. 113

PART 3 - INJURY MANAGEMENT
Structure of Part ............................................................................................ 117
P:94

It is proposed the Injury Management Part of the new statute:
i) be structured with separate divisions for each
discrete aspect of injury management;
ii) outline the responsibility of participants under the
appropriate division or subdivision. .......................................... 117

Definition of ‘return to work’ ......................................................................... 117
P:95

It is proposed the definition of ‘return to work’ be located in the
Injury Management Part of the new statute.................................... 117

Code of Practice (Injury Management) ......................................................... 118
P:96

It is proposed the Code of Practice (injury management) be
discontinued. ................................................................................. 118

P:97

It is proposed the key requirements outlined in the Code of
Practice (injury management) be included in the operative
provisions of the new statute, as appropriate. ................................ 118
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P:98

It is proposed the new statute introduce a head of power for
regulations to prescribe requirements for injury management
systems and return to work programs. ........................................... 118

Role of treating medical practitioner ............................................................ 120
P:99

It is proposed the new statute recognise the injury management
role of an injured worker’s treating medical practitioner. ................ 120

Issuing of medical certificates and work capacity ...................................... 120
P:100

It is proposed medical certificates (certificates of capacity) must:
i) certify the injured worker’s incapacity for work;
ii) state whether the worker has a current work capacity
or has no current work capacity during the period
stated in the certificate;
iii) specify the expected duration of the worker’s
incapacity. ............................................................................... 120

Medical certificate regulations ...................................................................... 120
P:101

It is proposed the new statute introduce a head of power for
regulations to prescribe requirements or conditions on the issuing
and content of medical certificates. ................................................ 120

Form of medical certificates ......................................................................... 120
P:102

It is proposed the new statute empower the WorkCover WA CEO
to approve the form of medical certificates..................................... 120

Return to work programs .............................................................................. 121
P:103

It is proposed the new statute expressly provide a worker must
participate in a return to work program (including its establishment)
if the employer is required to establish a program. ......................... 121

Pre-injury position and suitable duties ........................................................ 125
P:104

It is proposed the new statute clarify, where a worker attains partial
or total capacity for work, the employer is to provide the worker
with their pre-injury position. .......................................................... 125

P:105

It is proposed the new statute clarify, where a worker attains partial
or total capacity for work but is unable to perform their pre-injury
position, the employer is to provide suitable duties to the worker. .. 125

P:106

It is proposed the obligation to provide the pre-injury position or
suitable duties not apply if:
i) it is unreasonable or impracticable for the employer; or
ii) the worker has been lawfully dismissed. .................................. 125

P:107

It is proposed the new statute clarify the requirement to provide the
pre-injury position or suitable duties continues for 12 months,
commencing when the worker is first totally or partially
incapacitated from work. ................................................................ 125
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Dismissal of worker ....................................................................................... 125
P:108

It is proposed the new statute clarify that an employer must not
dismiss a worker solely or mainly because the worker is not fit for
employment in a position because of the injury. The prohibition is
to apply for a period of 12 months after a worker is first totally or
partially incapacitated from work. ................................................... 125

P:109

It is proposed the new statute require an employer to notify
WorkCover WA, within 14 days of notifying the worker of their
dismissal. The requirement is to apply for a period of 12 months
after a worker is first totally or partially incapacitated from work. .... 125

Injury management case conferences ......................................................... 127
P:110

It is proposed a worker be required to attend an injury
management case conference if requested by the employer or
insurer. .......................................................................................... 127

P:111

It is proposed an injury management case conference must be
attended by the worker, the worker’s treating medical practitioner,
and either the employer or the insurer or both. .............................. 127

P:112

It is proposed an injury management case conference must not be
utilised for the purpose of obtaining a medical examination or
medical report or to determine questions of liability. ...................... 127

P:113

It is proposed if a worker refuses or fails to attend an injury
management case conference without reasonable excuse, an
order may be sought in the Conciliation and Arbitration Services to
compel the worker to attend. If the worker fails to comply with an
order, their entitlement to compensation may be suspended. ........ 127

Workplace rehabilitation definition .............................................................. 128
P:114

It is proposed the new statute introduce and define the term
‘workplace rehabilitation.’ The use of the term ‘vocational
rehabilitation’ will be discontinued. ................................................. 128

Regulation of workplace rehabilitation providers ....................................... 129
P:115

It is proposed WorkCover WA may:
i) subject to criteria and conditions, approve a
workplace rehabilitation provider for a period not
exceeding three years;
ii) suspend or revoke an approval;
iii) impose conditions on an approval;
iv) define services taken to be ‘workplace rehabilitation’. .............. 129
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P:116

It is proposed WorkCover WA may:
i) establish performance standards for workplace
rehabilitation providers generally or specifically and
monitor compliance with those standards;
ii) adopt the provisions of other publications for the
purpose of setting eligibility criteria for approval, and
ongoing conditions and performance standards. ...................... 129

Specialised retraining programs .................................................................. 130
P:117

It is proposed the specialised retraining program regime be
discontinued. ................................................................................. 130

Medical and allied health services................................................................ 131
P:118

It is proposed the new statute introduce a head of power for
regulations to prescribe:
i) compensable health services;
ii) the class of professionals eligible to provide
compensable services;
iii) any qualifications or experience a person requires
to give or provide a treatment or service to an injured
worker...................................................................................... 131

Medical and allied health fees....................................................................... 132
P:119

It is proposed the head of power to fix scales of fees for medical
and health services be located in the Injury Management Part of
the new statute. ............................................................................. 132

Health services directions ............................................................................ 132
P:120

It is proposed the new statute include a head of power for
WorkCover WA to issue directions:
i) establishing rules to be applied in determining
whether a treatment or service is reasonably
necessary;
ii) limiting the kinds of treatment and service (and
related travel expenses) for which an employer is
liable;
iii) establishing standard treatment plans for the
treatment of particular injuries or classes of injury.................... 132

PART 4 - MEDICAL ASSESSMENT
Regulation of Approved Medical Specialists ............................................... 135
P:121

It is proposed the new statute include a head of power for
regulations to prescribe a framework for the regulation of Approved
Medical Specialists. ....................................................................... 135
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P:122

It is proposed Approved Medical Specialists be approved for a 3
year period. ................................................................................... 135

P:123

It is proposed the WorkCover WA CEO be empowered to require
an Approved Medical Specialist to produce impairment
assessments for inspection and review on request. ....................... 135

P:124

It is proposed the new statute include an express power for
WorkCover WA to place conditions on the designation of an
Approved Medical Specialist, and suspend or revoke a designation
for non-compliance with conditions. ............................................... 135

Medical assessment panels .......................................................................... 138
P:125

It is proposed WorkCover WA approve a medical practitioner for
the purposes of the register of medical practitioners eligible to be a
member of a panel. ........................................................................ 138

P:126

It is proposed the WorkCover WA CEO convenes and appoints the
Chairperson of all medical panels. ................................................. 138

P:127

It is proposed separate provisions for Approved Medical Specialist
panels be discontinued. ................................................................. 138

Medical advisory committee ......................................................................... 138
P:128

It is proposed the new statute empower WorkCover WA to appoint
medical practitioners to the medical advisory committee. .............. 138

PART 5 - LIABILITY AND INSURANCE
Policy of insurance - terminology................................................................. 140
P:129

It is proposed the new statute refer to ‘policy of insurance’
throughout, rather than ‘contract of insurance.’ .............................. 140

Exclusion of war ............................................................................................ 141
P:130

It is proposed workers’ compensation insurance policies be
required to indemnify claims arising out of war and other hostilities.141

Audit of remuneration declarations.............................................................. 143
P:131

It is proposed the new statute provide in prescribed circumstances
audit costs incurred by WorkCover WA or an insurer be
recoverable from an employer. ...................................................... 143

Remuneration declarations – record keeping.............................................. 143
P:132

It is proposed the new statute require employers to make and
maintain correct records of remuneration and the trade or
occupation of all ‘workers’ employed by the employer. .................. 143

P:133

It is proposed the new statute require records of employment be
retained for 7 years from the date a worker ceases to be employed
by the employer. ............................................................................ 143
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Remuneration declarations in the contract chain ....................................... 145
P:134

It is proposed the new statute not require a principal within the
meaning of section 175 of the current Act to estimate and verify
remuneration details of contractors’ workers if:
i) the relevant contractor’s insurance policy is
extended to indemnify the principal for liabilities
under section 175;
ii) the principal has evidence of the relevant
contractor’s valid certificate of currency and principal
indemnity extension;
iii) the principal verifies this information at
commencement and renewal of their own insurance
policy. ...................................................................................... 145

Contractual indemnities ................................................................................ 148
P:135

It is proposed the new statute void any term of a contract which
requires an employer to indemnify a third party in respect of the
third party’s liability to pay personal injury damages. ..................... 148

P:136

It is proposed the new statute prohibit a third party from requiring
an employer to obtain a policy of insurance extending cover to a
third party for its liability to pay personal injury damages. .............. 148

P:137

It is proposed the prohibition on contractual indemnities will not
apply to a principal extending the statutory indemnity under
s175(2) to include liability to pay damages to a contractor’s
workers. ......................................................................................... 148

Self insurance approvals .............................................................................. 149
P:138

It is proposed the new statute empower WorkCover WA to approve
self insurers and to review, cancel or revoke approvals. ................ 149

Conditions on self insurance ........................................................................ 149
P:139

It is proposed the new statute empower WorkCover WA to attach
conditions to a self insurance approval at any time during the
approval period. ............................................................................. 149

Requirements for self insurance .................................................................. 150
P:140

It is proposed the new statute require each self insurer to:
i) provide a bank guarantee against their liabilities;
ii) hold common law and catastrophic reinsurance
cover (in addition to the bank guarantee) on
prescribed terms;
iii) provide WorkCover WA with an annual actuarial
assessment of outstanding liabilities on prescribed
terms. ...................................................................................... 150
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Self insurer performance .............................................................................. 150
P:141

It proposed the new statute provide WorkCover WA with express
authority to:
i) monitor or audit the performance of a self insurer;
ii) require a self insurer to provide WorkCover WA with
relevant information on request................................................ 150

Use of securities ............................................................................................ 151
P:142

It is proposed the new statute provide WorkCover WA with express
authority to:
i) draw on securities given by a self insurer where the
self insurer cannot meet the cost of payments due
under the statute;
ii) manage claims of a default self insurer and exercise
its powers through an agent. .................................................... 151

Licensing of insurers..................................................................................... 152
P:143

It is proposed the new statute introduce the term ‘licensed insurer’
to replace the term ‘approved insurer’. ........................................... 152

P:144

It is proposed the new statute empower WorkCover WA to license
insurers. ........................................................................................ 152

Conditions on licensed insurers................................................................... 152
P:145

It is proposed the new statute empower WorkCover WA to impose
conditions on licensed insurers. ..................................................... 152

Insurer performance monitoring .................................................................. 153
P:146

It is proposed the new statute provide WorkCover WA with express
authority to monitor whether an insurer complies with licence
approval criteria and conditions. .................................................... 153

Insurer to act on behalf of employer ............................................................ 153
P:147

It is proposed the new statute clearly establish where a reference
to an employer includes a reference to an insurer. ........................ 153

Approved insurer – requirement to quote.................................................... 154
P:148

It is proposed the new statute oblige insurers to provide a quote on
the premium likely to be charged, if requested by an employer. ..... 154

Approved insurer – requirement to provide insurance ............................... 155
P:149

It is proposed an insurance indemnity cover all ‘workers’ employed
or engaged by the employer. ......................................................... 155

P:150

It is proposed an omission in the request for insurance regarding
the description of the employer’s business classification cannot be
used to refuse to indemnify the employer. ..................................... 155

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

32

Summary of proposals

Burning cost policies .................................................................................... 156
P:151

It is proposed the new statute provide for and regulate burning cost
policies (i.e. policies with an extended period and alternative
methods for calculating premium). ................................................. 156

P:152

It is proposed the new statute clarify that burning cost policies are
optional and must not be used by insurers as a compulsory form of
policy - their use and the amount of premium payable must be
negotiated between the employer and insurer. .............................. 156

P:153

It is proposed the premium appeal mechanism not apply to burning
cost policies. .................................................................................. 156

P:154

It is proposed the standard employer indemnity terms and
conditions apply to burning cost policies. ....................................... 156

P:155

It is proposed the new statute introduce a head of power for
regulations to prescribe specific terms and conditions for burning
cost policies. .................................................................................. 156

P:156

It is proposed the requirement to provide an annual statement of
remuneration will apply to all employers including those who
negotiate burning cost policies. ...................................................... 156

Lapsing of policies ........................................................................................ 157
P:157

It is proposed the new statute define when a policy has lapsed. .... 157

P:158

It is proposed the new statute clarify an insurer is on risk and must
indemnify an employer for up to 7 days from the time
WorkCover WA receives a lapsed policy notice by the insurer. ...... 157

P:159

It is proposed WorkCover WA approve the form and manner in
which the lapsed policy notice is to be given. ................................. 157

P:160

It is proposed the new statute make clear a policy of insurance is
not cancelled by virtue of having lapsed. ....................................... 157

Cancellation of policies ................................................................................. 158
P:161

It is proposed the new statute enable WorkCover WA to permit an
insurer to cancel a policy of insurance for non payment of premium
where:
i) the insurer has given reasonable notice to the
employer about the amount due;
ii) the premium has remained unpaid for a prescribed
period. ..................................................................................... 158

Regulation of policy of insurance................................................................. 159
P:162

It is proposed all terms and conditions of standard employer
indemnity policies be reviewed and prescribed by regulations
including the form of the policy. ..................................................... 159
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P:163

It is proposed the new statute enable WorkCover WA to approve,
limit or modify policy endorsements or extensions by regulation. ... 159

Insurance Commission and public authorities ............................................ 160
P:164

It is proposed section 44 of the Insurance Commission of Western
Australia Act 1986, in relation to the self insurance status of public
authorities, be repealed. ................................................................ 160

P:165

It is proposed the new statute:
i) deem ICWA an approved insurer in respect of
workers’ compensation obligations of public
authorities;
ii) apply the claims procedure and obligations for
insured employers and private insurers to public
authorities and ICWA respectively. .......................................... 160

Mining employers – insurance obligations .................................................. 162
P:166

It is proposed the existing insurance regime for workers’
compensation liabilities of mining employers be discontinued........ 162

P:167

It is proposed mining employers be required to insure asbestos
liabilities with approved workers’ compensation insurers under
standard insurance policies. .......................................................... 162

P:168

It is proposed the new statute require approved insurers to
indemnify mining employers for asbestos diseases from a
proclaimed date. ............................................................................ 162

PART 6 - DISPUTE RESOLUTION
Conciliation filing requirement ..................................................................... 164
P:169

It is proposed the requirement to negotiate prior to filing an
application for conciliation be discontinued. ................................... 164

Registered agents regime ............................................................................. 168
P:170

It is proposed the regulatory regime for the registration of agents
be discontinued. ............................................................................ 168

Appearing in the Conciliation and Arbitration Services ............................. 168
P:171

It is proposed the new statute specify the classes of persons who
may attend on behalf of a party to a dispute. ................................. 168
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PART 7 - COMMON LAW
Abolition of termination day ......................................................................... 174
P:172

It is proposed the termination day regime be discontinued. ........... 174

Election to retain right to seek damages ..................................................... 174
P:173

It is proposed a worker can only elect to pursue common law
damages if the Director has recorded the worker’s whole person
impairment, which must be assessed by an Approved Medical
Specialist. ...................................................................................... 174

P:174

It is proposed a whole person impairment assessment and
common law election may be lodged and recorded as a single
process. ......................................................................................... 174

Commencement of proceedings................................................................... 175
P:175

It is proposed the new statute require the common law threshold
and procedural requirements be met in relation to an injury prior to
the commencement of proceedings for damages. ......................... 175

Common law settlements - section 92(f) ...................................................... 175
P:176

It is proposed the settlement of a claim for damages by agreement
is void unless the common law threshold and procedural
requirements are met in relation to the injury. ................................ 175

P:177

It is proposed the new statute require the Director to disapprove a
settlement filed under s92(f) if the common law threshold and
procedural requirements are not met in relation to the injury.......... 175

PART 8 - SCHEME REGULATION AND ADMINISTRATION
Information management .............................................................................. 179
P:178

It is proposed the new statute clearly outline:
i) requirements for the provision of information to
WorkCover WA;
ii) the circumstances where release of information held
by WorkCover WA can occur. .................................................. 179

Penalties ...................................................................................................... 180
P:179

It is proposed all fines under the current Act be reviewed and
incorporated in the new statute. ..................................................... 180

P:180

It is proposed the new statute introduce a penalty unit system for
all offences which includes automatic indexation. .......................... 180
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Infringement notice time frame ..................................................................... 180
P:181

It is proposed the new statute enable infringement notices to be
given within 24 months after the offence is believed to have been
committed. ..................................................................................... 180

PART 9 - MISCELLANEOUS
Regulation making powers ........................................................................... 181
P:182

It is proposed, where possible, heads of power for prescribing
regulations are located in the relevant Parts of the new statute. .... 181

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

36

Legislative structure and rewrite

Legislative structure and rewrite
The current Act
56.

The workers’ compensation scheme is performing well in Western
Australia, however, the complexity of the legislation is a source of
confusion and frustration for scheme participants.

57.

Since its introduction in 1981 the Act has been subject to 23 amendment
Acts specific to workers’ compensation and a further 39 consequential
amendments from other statutes.

58.

Issues with the structure of the Act, some of which were identified in the
Legislative Review 2009, include:
 a lack of coherence arising from the illogical grouping of unrelated
concepts;
 scattering of related provisions throughout the Act;
 highly prescriptive provisions making it difficult to adapt to changing
circumstances or conditions;
 provisions are drafted in a style that is difficult for both lay persons
and experts to understand e.g. definition of worker;
 the significant body of case law which must be read in conjunction
with the Act to understand important obligations and processes;
 anomalies between provisions arising from successive amendments
to the Act;
 the format and numbering of sections which can be counter intuitive;
 spent or obsolete provisions.

59.

It is a fundamental requirement for the statute to set out the rules that
govern the scheme in a way that is comprehensive, user friendly and
understood by scheme participants.

Structure of the new statute
60.

The proposed layout of the new statute is intended to follow the logical
sequence of making a claim and contain provisions for dealing with the
fundamental questions:
 Who is covered by the Act and who is excluded?
 What injuries or diseases are covered?
 What compensation is available?
 How and when does a worker make a claim and what are the
obligations of employers and insurers?
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 What are the requirements in relation to injury management and
return to work?
 What is the dispute resolution process?
 How is the scheme administered?
61.

It is proposed the Act is repealed and replaced with a new statute which
reorders and moves related provisions together in a Part structure that
aligns with the practical operation of the scheme.

62.

An indicative outline of the new statute is at Appendix 1.

63.

Repealed provisions are discussed in the commentary on each part,
however, do not form part of the proposals. Appendix 2 contains a list of
provisions proposed to be repealed from the current Act.

Plain language and efficiency of legislation
64.

Another key issue is the extent to which the existing provisions of the Act
should be redrafted to incorporate contemporary language and drafting
conventions. The Act compares unfavourably to the ‘modern’ workers’
compensation legislation in some other jurisdictions which are drafted in
accordance with plain language principles.

65.

The following extract describes the use of plain language in legislative
drafting:
Plain language drafting refers to a range of techniques designed to
create legislation that is readable and easy to use by the relevant
audience(s) for that legislation.
At the level of vocabulary, plain language drafters try to use words
and expressions that are familiar to everyone. Although technical
language is sometimes necessary to achieve an acceptable level of
precision, unnecessary jargon and gratuitous obscurity are
eliminated.
At the level of syntax, plain language drafters try to create sentence
patterns that are easy for the average person to process. According
to the experts, such sentences tend to be short, avoid embedding,
and branch to the right. They rely on verbs rather than nouns, the
active rather than the passive voice, and positive rather than negative
formulations to state the intended law.
At the level of structure, plain language drafters try to organise
statutes in a clear and meaningful way. The sequencing of provisions
is based on chronological order, logical order, order of importance or
some other principle or combination of principles that is likely to make
sense to the reader. Equally important, the structure of the statute is
clearly revealed to the reader through use of headings and subheadings, marginal notes, transitions, tables of contents, summaries
and the like.
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Plain language drafters also draw on the research and insights of
experts in document design. They pay as much attention to fonts and
white space as they do to choice of words. They try to devise
methods of presenting material visually that will assist the reader to
use the statute book effectively, and with minimum effort.
Finally, plain language drafters try to provide information that will help
readers to interpret the text. Such information typically takes the form
of purpose statements, explanatory notes, examples, summaries,
overviews and the like. The less familiar a reader is with legislation
and its application by official interpreters, courts, tribunals and
administrators, the greater is the need for context of this sort1.
66.

WorkCover WA acknowledges there are risks associated with
undertaking a full redraft of the legislation but believes it is timely to
adopt a strategic view. While structural changes would go some way to
improving accessibility of the legislation, maintaining the current
outdated and complex language would limit the effectiveness of the
legislation.

67.

Preliminary discussions with Parliamentary Counsel’s Office as part of
the 2009 review process indicated it is feasible to redraft the legislation
using modern language and expression while maintaining the current
entitlements and process elements of the scheme.

68.

It is proposed the new statute include the specific amendments outlined
in this discussion paper and preserve the intent of other provisions, to
the extent possible. The following principles will guide the restructure
and redrafting of the Act:
 restructured and reordered provisions in a logical sequence
commencing with the most fundamental issues;
 renumbered provisions to remove the significant use of letter
references after section numbers in many parts of the Act;
 use of plain language;
 use of aids to understanding and navigation, including objectives
provisions, examples, tables, notices to some sections with
explanations and cross references to identify linkages within and
facilitate navigation through the Act;
 consistency of key terms - the terms ‘liability’, ‘incapacity’ and ‘injury’
are examples of terms which will be considered in the drafting of the
new statute to ensure clarity and consistency of usage;

1

Cited by Commonwealth Government’s Office of Parliamentary Counsel www.opc.gov.au/plain/ based on
paper given to the Emerging Trends in Legislative Drafting Conference in Dublin in 2000, Professor Ruth
Sullivan of the University of Ottawa.
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 provisions to accommodate future or changing circumstances
through:
-

a more efficient use of subsidiary legislation;

-

provisions enabling delegated powers for performing
administrative functions under the Act;

 a mandatory review clause to ensure the currency of the statute.
Rewrite of the Act
P:1

It is proposed the Act be repealed and replaced with a
new statute.

P:2

It is proposed the structure of the new statute be based
on the outline at Appendix 1 of this discussion paper.

P:3

It is proposed the new statute be redrafted with the
objectives of introducing plain language and
contemporary drafting conventions.

P:4

It is proposed the new statute incorporate the
amendments proposed in subsequent parts of this report
whilst preserving, to the extent possible, the intent of
other provisions of the Act.

P:5

It is proposed the new statute include a mandatory
review clause to ensure periodic review of its operation.
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Part 1 Preliminary
Scope statement
69.

The Preliminary Part of the new statute will establish the
commencement date and purposes of the legislation as well as cover
whole of statute issues such as application and definitions.

Proposed Part structure
70.

The proposed high level structure of the Part is:
 General
 Application of the Act
-

Application of the Act generally

-

Terms used

-

Local government

-

Work for private householders

-

Religious workers

-

Working directors

-

Sporting contestants

-

Jockeys

-

Workers employed by crown

-

Crew of fishing vessel

-

Overseas workers

 Employment connection with the State

Key changes
71.

The key changes proposed are:
 reordering of provisions;
 replacement of the current three part definition of ‘worker’ with the
‘results tests’ together with drafting improvements;
 introduction of a new provision to clarify the status of persons
providing work for private householders;
 consolidation of provisions relating to religious workers
(‘clergymen’);
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 enabling access to the scheme for public company directors on the
same terms as other ‘working directors’;
 incorporation of existing state of connection (cross border)
provisions from the current Compensation Part;
 addressing coverage for workers engaged outside of Australia for
extended periods;
 discontinuing outdated provisions related to maritime employment,
tributers and pre 1977 injuries.

Division 1 – General
72.

No changes are proposed to the general provision related to the title
(short and long), commencement and purposes of the legislation.

73.

This division will contain provisions related to:
 the title of, and commencement arrangements for, the new statute;
 purposes of the new statute.

74.

Minor and consequential changes only are proposed for the purpose
statement. The existing s4 (application of Act generally) is to be
relocated to a new division of the new statute titled ‘Application of the
Act’.

Division 2 – Application of the Act
75.

This division defines terms used throughout the new statute and
establishes its application in relation to specific contractual or
employment arrangements.

76.

A number of changes to defined terms are proposed as a consequence
of proposals in this discussion paper and these are identified in the
relevant part of the discussion paper. The only exception is the definition
of ‘worker’ which is self contained and discussed below.

77.

The current Act deems certain people as workers for the purposes of the
Act – regardless of whether the person meets the definition of ‘worker’ –
or exceptions to the definition. Changes are proposed in relation to
religious workers and public company directors. No changes are
proposed in relation to jockeys2, crew of fishing vessels, sporting
contestants or working directors (other than inclusion of public company
directors).

2

The entitlements of jockeys were amended in 2012 – see Workers’ Compensation and Injury Management
Amendment (Jockeys) Act 2012
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Definition of worker
78.

It is a principle of workers’ compensation schemes that compensation is
only payable to persons defined as a ‘worker’.

79.

A clear definition of ‘worker’ is a fundamental threshold requirement for
claimants seeking access to entitlements and to employers in ensuring
they have the appropriate level of insurance.

80.

All of the workers’ compensation schemes in Australia define ‘worker’.
There is, however, considerable variation in test(s) for distinguishing
between employees, independent contractors and other persons (i.e.
volunteers or religious workers).

81.

Lack of clarity in the current definition in the Act makes it difficult for
employers and workers to assess workers’ compensation coverage and
liability at the commencement of their employment arrangement.

82.

Knowledge of coverage is important for both employers and workers.
Employers need to ensure insurance is in place for ‘workers’ however
defined, and the correct premiums are paid. Workers need to know
whether they are covered by the scheme or have insurance
responsibility for any workplace injury they may suffer.

83.

The current core definition of ‘worker’ is a complex 242 word statement
that embodies:
 concepts such as contract of service/contract for service;
 persons covered by industrial awards or agreements;
 various specific employment arrangements are either included or
excluded.

84.

It is proposed the new statute introduce a new definition of ‘worker’ to
provide greater clarity and certainty to workers and employers.

The current three-part definition
85.

Section 5(1) of the Act sets out a three-part definition of ‘worker’. The
first part provides ‘worker’:
… means any person who has entered into or works under a contract
of service or apprenticeship with an employer, whether by way of
manual labour, clerical work, or otherwise and whether the contract is
expressed or implied, is oral or in writing …
(emphasis added)

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

43

Part 1 - Preliminary

86.

The second part contains an extended definition of worker as follows:
… any person engaged by another person to work for the purpose of
the other person's trade or business under a contract with him for
service, the remuneration by whatever means of the person so
working being in substance for his personal manual labour or services
…
(emphasis added)

87.

The first part of the definition of worker deals with a ‘traditional’
employer/employee relationship under a contract of service.

88.

The second part covers sub-contractors and allows for a person who
would otherwise be classified as an independent contractor to be held to
be a worker by reason of the fact their remuneration is in substance for
their personal manual labour or services.

89.

The third part includes “....any person to whose service any industrial
award or industrial agreement applies.”

90.

The first and second parts of the definition (contract of, and for, service)
have received significant judicial comment over the years. However,
neither the fundamental terms ‘contract of service’ and ‘contract for
service’ have a precise meaning.

91.

The third part of the definition has limited application as persons covered
by an award or agreement ordinarily work pursuant to a contract of
service.

Contract of Service (first part of definition of worker)
92.

The first part of the definition of worker, the so-called ‘primary’ definition,
predicates the existence of a common law contract of service between
worker and employer (historically referred to as a relationship of master
and servant).

93.

The modern approach to the characterisation of the employment
relationship by the courts is to have regard to a variety of evidentiary
criteria or ‘indicia’. This approach is not without its difficulties. Not all of
the accepted criteria provide a relevant test in all circumstances, no
single criterion is conclusive and some overlap with each other.3 It is
necessary to have regard to the totality of the relationship between the
parties, and each case must be considered in its own circumstances.

3

Omega Homes Pty Ltd v Jonce Koteski (2008) C26-2008.
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94.

In Omega Homes Pty Ltd v Jonce Koteski (2008) C26-2008
Commissioner McCann set out the relevant factors which have been
considered in the case law for determining the existence of a contract of
service:
 the balance of control between the parties;
 the arrangements for the remuneration of the worker;
 the arrangements for the payment of statutory superannuation and
income related taxes;
 the worker’s entitlements to long service, annual and/ or sick leave
and public holidays;
 the arrangements for the payment of insurances;
 the nature of the worker’s obligations in relation to the performance
of the contract;
 the worker’s entitlement to perform work for others beside the
employer during the period of the contract with the employer;
 the extent to which the worker is identified with the employer’s
organisation, as opposed to presenting themselves as a separate
business entity;
 the nature of the worker’s own business arrangements and
entrepreneurship;
 the terms of the contract – the way in which the parties have
described their relationship in the contract will be given weight (if it
is not a sham), although it will not of itself be determinative.

95.

Most employment arrangements are clear cut and the existence of a
contract of service is obvious. However, the engagement of contractors
and the manner in which parties structure their contractual arrangements
can pose challenges.

96.

The totality of the relationship between the parties must be considered in
these circumstances.

Contract for Service (second part of definition of worker)
97.

The second part of the definition of worker captures certain contractors
who do not work pursuant to a contract of service. These contractors are
nonetheless classified as ‘workers’ by reason of the fact they work
pursuant to a contract for service and the remuneration received is in
substance for personal manual labour or services.

98.

The meaning given to the so called ‘extended definition’ is quite settled,
although its application to particular cases is often difficult.
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99.

A three step process is involved in determining whether someone is
‘remunerated in substance for personal manual labour or services’:
 The first step is to determine whether the contractor is being
remunerated for personal manual labour alone.
 If that question is answered in the negative then findings must be
made as to the extent to which the contractor is being remunerated
for personal manual labour or services and the extent to which the
remuneration is a return for other matters (relevant considerations
are the amounts paid to the contractor and how those amounts are
disbursed, overheads, the engagement of other labour, the
provision of tools and equipment etc).
 The third step requires a judgment to be made as to whether the
remuneration, overall, is ‘in substance’ for the personal manual
labour or service provided.4

100. The words ‘contract for service’, ‘purpose of the other person’s trade or
business’ ‘manual labour’, and ‘in substance’ have all been subject to
interpretation by the courts.
101. The extended definition of worker is a source of confusion for workers
and employers about their legal rights and obligations and is difficult to
apply to contemporary work arrangements.

Other jurisdictions and tests
102. While all workers’ compensation jurisdictions include cover for workers
in a contract of service, legislative arrangements vary significantly in
relation to the delineation between workers and independent
contractors.

Results test
103. The ACT and Northern Territory have in recent years amended their
legislation to codify a ‘results test’ to exclude genuine independent
contractors. The three elements of the results test are:
 the person performing the work is paid to achieve a specific result or
outcome;
 the person performing the work has to supply the plant or equipment
or tools of trade needed to perform the work;
 the person is, or would be, liable for the cost of rectifying any defect
in the work performed.

4

Summit Homes v Lucev (1996) 16 WAR 566.
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104. In jurisdictions using a results test, a person who works under a contract
or agreement is classified as a ‘worker’ unless the person meets the
results test or the person performing the work has a personal services
business determination in effect issued pursuant to the Commonwealth
Income Tax Assessment Act 1997. A personal services business
determination is also based on the results test.
105. Queensland has recently moved away from the results test and linked
directly to workers classified as employees under the PAYG tax
assessment legislation. This will substantially narrow the scope of cover
to contract of service employees only.
106. It appears the main issue with the previous legislative arrangements in
Queensland was not the results test itself but the unanticipated
application of separate deeming provisions specific to contractors. The
sequencing of tests and priority to other legislative provisions applied by
the courts had the effect of eroding the results test.5

Other tests
107. New South Wales and Victoria extend cover to contractors, albeit in
different ways. South Australia limits cover to workers under a contract
of service although the regulatory authority can extend cover to selfemployed workers upon request. Tasmania introduced a Bill recently
linking cover for contractors to the tests used under Commonwealth
superannuation laws.
108. Other tests could include registration of an ABN (which was prescribed
and then replaced by the results test in the Northern Territory due to
‘sham’ arrangements), or registration with the ATO for GST, PAYG or
personal services business income purposes.

Proposed option
109. The ‘results test’ is considered the most appropriate and workable test to
distinguish between workers and independent contractors.
110. The advantages of the results test include:
 it is a simple test and arguably a better indicator of independent
contractual arrangements;
 it provides a greater degree of certainty to employers and workers;
 it is consistent with similar taxation laws and therefore understood
by industry;

5

Inquiry into the Operation of Queensland’s Workers’ Compensation Scheme, Report No.28 Finance and
Administration Committee May 2013, pp26-27
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 it does not require detailed assessment of the proportion of costs
attributable to the provision of labour (required in WA), which is
difficult to apply in practice;
 it reduces the need to have separate provisions dealing with
contracts of, and for, service;
 a potential reduction in employer administration and compliance
costs;
 it is unlikely to reduce or enlarge the current scope of cover to
contractors to any significant degree.
111. Due to the nature of contemporary work practices there will always be
situations where it is difficult to provide certainty of coverage at the
commencement of the working relationship.
112. To address any issues regarding the status of particular employment
arrangements It is proposed the new statute provide a regulation making
power to prescribe persons or classes of persons as workers and the
relevant employer.
113. An indicative definition of worker is contained at Appendix 3.
Definition of worker
P:6

It is proposed the definition of ‘worker’ in the new statute
be based on the ‘results test’ to distinguish between
workers and independent contractors.

P:7

It is proposed the new statute include a head of power
for regulations to prescribe a worker or class of persons
as a worker and the worker’s employer.

P:8

It is proposed provisions relating to casuals, police,
personal representatives and dependants of deceased
workers be structured as separate subsections within
the definition of ‘worker’.

Work for private householders
114. The definition of ‘worker’ and case law lacks clarity in relation to liability
and insurance requirements for domestic or personal services to private
householders.
115. This issue is complicated by the variable arrangements through which a
person could be engaged. Employers operating a business and
employing workers to provide labour or services to private householders
are required to insure them for workers’ compensation (e.g. companies
supplying nannies, carers, gardeners, personal trainers). However,
private householders also engage persons directly to provide services of
a domestic or personal nature. It is much less clear whether an
employment relationship exists in these circumstances.
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116. Many arrangements involving domestic work are also likely to be of a
casual nature. Casual employment is not covered for workers’
compensation purposes unless the work is for the purpose of the
employer’s trade or business. Unfortunately there is minimal judicial
guidance as to whether a private householder has a liability as an
‘employer’ under the Act or the circumstances under which they are
taken to be operating a ‘trade or business’.
117. It is proposed domestic service in a private home be excluded from
workers’ compensation liability and insurance requirements unless the
person providing the service is employed by someone who is not the
owner or occupier.
Work for private householders
P:9

It is proposed a person is not a ‘worker’ within the
meaning of the new statute while the person is engaged
in domestic service in a private home unless:
i) the person is employed by an employer who is not
the owner or occupier of the private home; and
ii) the employer provides the owner or occupier with
the services of the person.

118. The proposal is based on a similar exclusion in the definition of
‘employee’ in the Industrial Relations Act 1979. The proposal clarifies a
liability does not attach to a homeowner for domestic services but will
attach to any employer other than the owner or occupier with whom the
person providing the work has an employment relationship (e.g. cleaner
is engaged by a cleaning company to provide services to a
homeowner).6
119. Householders who engage a person for domestic work will need to
obtain specific insurance cover, usually through a home and contents
policy, to insure against domestic liabilities. These policies would not be
required to be issued by an approved workers' compensation insurer.

Public company directors
120. No changes are proposed to the optional insurance arrangements for
working directors.

6

In the Northern Territory a workers’ compensation liability is not attached to a person who is employed or
engaged by a householder unless the amount of earnings of the person is more than 20% of the average
weekly earnings for full time adult persons in the NT ($281.72 in 2013). In November 2012 the Tasmanian
Government introduced a bill that would exclude cover for services of a domestic or personal nature that are
provided in any week for less than 8 hours.
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121. In 2005 legislative amendments clarified the status of ‘working directors’
in the statutory scheme. Working directors require special arrangements
due to the potential difficulties in demonstrating the existence of a
contract of, or for, service between the company and director. This is
particularly the case for sole directors who are engaged in the daily
activities of a company.
122. Under s10A a ‘working director’ is defined as a “...director of a company
who executes work for or on behalf of the company and whose earnings
as a director are in substance for personal manual labour or services”.
123. The cover is not mandatory and the company must apply to an approved
workers’ compensation insurer to cover their working directors. If this
action is not taken then working directors are not covered for any claim
made by the working director on the company.
124. Special provisions for working directors were introduced to recognise
working directors are often directors of small scale private companies
who, in practice, are remunerated in substance for personal manual
labour or services. The nature of the remuneration of working directors is
similar to other workers under the extended definition of worker. These
arrangements were not considered to apply to public company directors,
who were specifically excluded.
125. Some stakeholders have questioned the appropriateness of this
exclusion as some public company directors provide a comparable level
of personal labour or service to the company and should therefore have
the same access to the scheme.
126. WorkCover WA supports optional cover for public company directors
who otherwise meet the personal manual labour or service test.
Public company directors
P:10

It is proposed the new statute provide access to the
scheme for public company directors on the same
terms, and subject to the same criteria, as other working
directors.

Religious workers
127. The Act provides special deeming arrangements for Anglican, Baptist
and ‘other’ clergymen. The historical basis for special legislative
arrangements for covering ministers of religion (clergy) is due to legal
uncertainty about whether:
 the relationship between minister and church is a legal one;
 a contract of, or for, service exists as required by the Act.
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128. The status of religious clergy under the Act requires clarification and
streamlining. The following key issues have been identified:
 uncertainty about the legal relationship between church and clergy;
 inconsistencies in the scope of cover under the Act;
 issues with the ministerial declaration process for ‘other’ clergy.

Uncertainty about legal relationship between church and
clergy
129. There was a traditional view it was not possible for clergy to have an
ordinary employer-employee relationship with a church and the
relationship is a spiritual and not a legal one. According to this view
clergy are ‘appointed’ to a particular position but are not ‘employed’ and
so would not be ‘workers’ for the purposes of the Act.
130. The view clergy are not ‘employed’ was unanimously rejected by the
High Court in Ermogenous v Greek Orthodox Community of SA Inc
(2001) 209 CLR 95. The court concluded a contractual employment
relationship could exist between a minister of religion and a church, and
that it should not be presumed the parties do not intend to form a legal
relationship.
131. Even if it is arguable clergy may be engaged pursuant to an employment
contract there is a view the inclusion of special legislative provisions for
clergy in ss8-10 of the Act operate as exclusive clauses.
132. According to this view clergy are only covered via the statutory
arrangements in ss8-10. Unless falling within the classes of clergy
described in s8 (Baptist), s9 (Anglican) or s10 (declared a worker in the
Government Gazette) clergy would not be covered by the scheme
irrespective of whether they otherwise meet the definition of ‘worker’.
133. While there is no judicial guidance on this specific issue a review officer
commented in a disputed matter in 2002 that ss8, 9 and 10 are intended
to cover situations were a clergyman is not engaged under a contract of
employment (e.g. not paid a wage but lives of the offerings of the
congregation). In the review officer’s view the construction of ss8, 9 and
10 are inclusive rather than exclusive and clergy would be covered if
meeting the s5(1) definition of ‘worker’. However, this would depend on
the specific contractual arrangements established between the clergy
and employer. Given the nature of the calling it may not be possible to
find a contract of, or for, service under which some clergy are engaged.
134. In practice, religious institutions and organisations commonly hold
workers’ compensation insurance and accept claims from religious
workers or clergy.
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Inconsistencies in the scope of cover – specified
denominations
135. Section 8 of the Act deems as ‘workers’ under the Act Baptist clergy who
are accredited ministers and who are in fulltime active ministry at an
affiliated Baptist Church under the constitution and by-laws of the Baptist
Union of Western Australia Incorporated. The Baptist Union of Western
Australia Incorporated is deemed to be the employer.
136. In practice Baptist clergy and other staff are generally covered under the
policy of the local church, irrespective of whether they are full time, part
time or affiliated with the Baptist Union. This is based on the assumption
such workers otherwise meet the definition of ‘worker’ in the Act.
137. A worker also includes a member of the clergy of the Anglican Church of
Australia being a bishop, or a member of the clergy licensed by the
bishop, of a diocese of the church in the State. The Anglican Archbishop
of Perth is deemed to be the employer (s9 of the Act). Unlike Baptist
clergy there are no references to the nature of the employment (full time,
part time).

Issues with section 10 ministerial declaration process
138. One of the complications in the current process for declaring clergy as
workers under s10 is the identification of the employer. The church itself
may be unincorporated and difficult to identify and may have several
affiliated incorporated bodies. There may be several possible employers.
The difficulty of suing an unincorporated body, such as a church, was
noted by the High Court in Ermogenous v Greek Orthodox Community of
SA Inc.
139. Incorporated employers are easy to identify as the employer is a distinct
and separate entity. Unincorporated employers, on the other hand, have
no distinct legal personality apart from its members. Although an
unincorporated employer may act under a collective name, the
constituent membership of the employer may change from time to time.
140. The s10 declaration identifies the employer for workers’ compensation
purposes and the current process requires a certificate of incorporation.
WorkCover WA is aware of cases where the relevant church has
disbanded, merged with or disaffiliated from the governing body of the
church after the declaration process. This poses legal and factual issues
in indentifying the employer for workers’ compensation purposes.

Proposals
141. As a basis for discussion WorkCover WA proposes to address the
concerns and issues above through amendments to establish a single
provision and framework for religious workers.
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142. The proposed option is for the Minister to declare persons within a
specified class are ‘workers’ of a religious organisation or body and are
taken to be employed by the person, body or organisation specified in
the declaration as the employer. A declaration would only be made at
the request of the religious body or organisation.
143. The normal tests applicable under the definition of ‘worker’ would not
apply if a declaration is made. Conversely, the absence of a declaration
would not affect the operation of the statute if a person is otherwise a
‘worker’ within the meaning of s5(1) of the new statute.
144. The advantages of the proposed approach include:
 flexibility and freedom of choice for religious bodies and
associations to seek clarity via a declaration if there is doubt as to
the employment status of religious workers;
 a declaration can be sought at the request of the governing body or
local church. Workers can be nominated specifically or generally
(e.g. by position or all members within a specified church);
 the process does not impose different conditions based on religious
denomination;
 clarification religious workers who otherwise meet the definition of
‘worker’ under the Act are covered even if a declaration is not made;
 issues regarding the currency and legal status of religious bodies for
which a declaration is made will be addressed by triennial reviews
with ability to cancel or amend previous declarations where
appropriate.
145. Standard practices currently require, as a precondition to recognising
clergy, religious bodies to produce a certificate of incorporation and
evidence of their tax exemption as a charitable organisation. This
process ensures that the employer is a legal entity and recognised as
such under other laws.
146. A specific issue for stakeholder feedback is whether these preconditions
should continue.
Religious workers
P:11

It is proposed provisions regarding ‘religious workers’ be
consolidated in the new statute.

P:12

It is proposed religious workers who do not otherwise
meet the definition of ‘worker’ may be deemed a worker
via a Ministerial declaration process.
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Government workers and nomenclature of the Crown
147. The Act uses both the terms ‘Crown’ (e.g. in s14 and 304(3)) and ‘State’
(e.g. in ss94(2a), 164, 165 and 179). It would be preferable if the one
term was employed throughout. WorkCover WA will seek advice
regarding the most appropriate term.
148. Section 179(4) provides when the employer is the State, notice in
respect of an injury under the Act is to be served on the State Solicitor,
at Perth, or the manager of the work on which the worker was employed
at the time the injury occurred.
149. Section 14(4) states:
In all claims against the Crown, whether arising out of injuries to
workers employed by or under the Crown, or in respect of any other
claim under this Act by any other person, proceedings may be taken
and prosecuted under this Act by suit against the Attorney General as
representing the Crown in his representative capacity and without
imposing any personal liability upon the occupant of the office of
Attorney General.
150. The provisions for bringing action against the Attorney General (s14(4))
and serving the State Solicitor’s Office (s179(4)(a)) should be amended,
as these provisions do not reflect current practice. In practice, claims are
made directly on the relevant public authority and administered by the
Insurance Commission of Western Australia. The requirement to give
notice will be removed as part of proposed changes to the claims
process.
151. It is proposed the claim be served on the public authority by whom the
worker was employed or engaged at the time of the injury.
Government workers and references to ‘Crown’
P:13

It is proposed a single term (either ‘Crown’ or ‘State’) be
used to describe the executive government under which
public authorities operate.

P:14

It is proposed a claim for compensation or proceedings
against the Crown / State be made on the relevant
public authority by whom the worker was employed or
engaged at the time of the injury.

Division 3 – Employment connection to this state
152. This division contains the relocated provisions related to the geographic
or territorial (so called ‘cross border’) application of the Act. It contains
the primary provision on the geographical limits of the application of the
statute and the machinery provisions (s23A – s23E) relating to
determinations of geographical application.
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153. In addition to relocation of the cross border provisions, amendments are
required to clarify the status of workers working outside of Australia for
extended periods.

Overseas workers
154. There is a lack of clarity in relation to coverage of overseas workers.
Legislative amendments in 2004 introduced cross border provisions and
repealed s15 of the then Workers’ Compensation and Rehabilitation Act
1981. The repealed s15 had the effect of excluding cover for workers
who had been continuously resident outside the State for a period of
more than 24 months at the time the injury occurred.
155. The current cross border provisions are based upon the concept of a
‘state of connection’ and provide for a series of sequential tests for
determining the jurisdiction in which a worker is connected (where the
worker ‘usually works’, is ‘usually based’ or location of the employer’s
principal place of business).
156. An issue which has arisen is whether the cross border provisions
enacted by all states and territories apply beyond Australian borders.
Clearly cross border legislative arrangements operate to determine the
state of connection between states and territories but there is some
doubt about their application to Australian workers working overseas.
157. The cross border provisions apply to statutory compensation only and do
not operate to determine liability for common law damages.

Current interpretation and practice
158. The view the cross border legislation applies to overseas workers is
supported by s20(3) of the Act (a common provision in other
jurisdictions) which states:
The fact that a worker is outside the State when the injury occurs
does not prevent compensation being payable under this Act in
respect of employment that is connected with this State.
159. Section 20(3) is not phrased to limit its operation to Australia. Also, a
temporary arrangement under which the worker works in a State for a
period of not longer than six months is disregarded in determining the
worker’s state of connection (s20(7)).
160. There is a view the combined effect of ss20(3) and (7) is that cover is
mandatory for overseas workers for up to 6 months. This view is
generally adopted in employer indemnity policies, although insurers
agree a legislative solution is required to clarify arrangements for
overseas workers specifically.
161. Current practice is employers who send their workers overseas for more
than 6 months may extend the period of cover for overseas workers by
agreement with their insurer via an extension to their policy.
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Proposals
162. The Act does not provide sufficient clarity in relation to overseas
workers. Some jurisdictions have specific legislative arrangements for
overseas workers (Queensland, Victoria and the ACT), in addition to
cross border provisions. This arrangement suggests the cross border
legislation was intended as a mechanism for dealing with arrangements
between and not outside Australian jurisdictions.
163. In any event, the state of connection tests can be problematic to apply in
practice where there are intermittent periods of employment overseas or
the period exceeds 6 months.
164. A legislative solution for overseas workers is required which does not
rely upon the cross border provisions.
Overseas workers
P:15

It is proposed the new statute include a provision to deal
with overseas workers based on an express period of
cover for 24 months.

P:16

It is proposed the express period of cover for overseas
workers may be extended by agreement between the
employer and insurer.

165. The key elements applicable to overseas workers will be:
 an employer employs a worker in the State and the work the worker
is employed to do, or is to be performed:
-

partly in the State and partly outside the Commonwealth; or

-

totally in some place outside the Commonwealth;

 the injury occurs outside the Commonwealth in circumstances
where, if the injury had been suffered in the State, the worker or
dependants would be entitled to compensation;
 the worker must have resided in the State and not been
continuously resident outside the State for a period of more than 24
months at the time the injury occurred, or any extended period
nominated in a policy of insurance;
 compensation will not be payable if the worker or dependant had in
any place other than the State received, workers’ compensation,
obtained a judgement or settlement against the employer or
recovered damages in respect of the injury;
 ‘employer’ will be defined as an employer domiciled or ordinarily
resident in the State or who has a place of business in the State or
was present in the State at the time of employing the worker;
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 section 20 will not apply to injuries occurring outside the
Commonwealth (cross border tests).

Repealed provisions
Tributers
166. It is proposed the current s7 (and the associated definition in s5(1))
relating to persons engaged as ‘tributers’ in mining be repealed on the
basis the provision is redundant with no persons currently, or likely to be,
working on this basis.

Application to maritime workers
167. The Act makes specific provision for workers on ships. Section 16 of the
Act provides for the application of the Act in respect of an injury to a
worker employed on a ship where the worker’s employment is
connected with the State (s20).
168. The provisions currently deal with the following matters:
 service of notice and claim;
 burial and maintenance expenses;
 implications of s503 of the UK Merchant Shipping Act 1894 (MSA);
 timeframes and evidential requirements for commencing claims
when a worker is lost at sea with the ship.
169. The application of the Act in respect of these workers is modified as
follows:
 notice of injury and claim can be served on the ship’s Master
(unless the master is the injured party). Where injury and incapacity
commenced on board notice is not necessary;
 where the worker dies without dependants, no compensation is
payable if the owner of the ship is liable, under the MSA, to pay the
expenses of burial;
 where incapacity for work results from the injury expenses of
maintenance which the owner is liable under the MSA to pay and
has paid may be deducted from payments due to the worker;
 sections 174(2) and (3) of the MSA apply. These sections cover the
deeming of the date a ship is lost at sea and confirmation the sailor
in question was on board. The time for commencing proceedings for
recovery of compensation under the Act is within 18 months of the
date at which the ship is deemed to have been lost with all hands.
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170. Historically the Act has excluded any limitation of an owner’s liability in
relation to compensation under the Act. It preserved, however, a
limitation found in s503 of the MSA in so far as it applied to amounts
recoverable by way of indemnity under the Act. Section 503 of the MSA
has been repealed and the section has no effect subject to savings
provisions which applied to claims arising prior to July 1983.
171. Section 17 provides crew members of fishing vessels who contribute to
the working costs of a vessel and are paid by shares of the vessel’s
profits or gross earnings are not covered by the Act. No changes are
proposed in respect of s17.

Proposal
172. Matters currently covered in s16 are adequately provided for elsewhere
in the Act. The historical bases for the specific provisions of s16 are
considered to no longer apply and will be repealed. The general claim
and entitlement provisions of the Act are considered to be suitable for
application to maritime workers and vessel owners.

Application of Act - pre 1977 claims
173. Sections 12 and 13 of the Act address the entitlement to compensation
for injury or death occurring before 28 November 1977. Both provisions
deal with transitional arrangements applicable in 1977 which have no
current use and can be repealed.
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Part 2
Compensation
Scope statement
174. The Compensation Part of the new statute will establish the statutory
compensation entitlements of injured workers along with the processes
associated with making and managing claims.

Proposed Part structure
175. The proposed high level structure of the Part is:
 Liability of employer
 Making a claim
 Compensation entitlements
-

General

-

Weekly payments

-

Medical expenses

-

Other expenses

-

Workplace rehabilitation

 Compensation for specific types of injury and death
-

Permanent impairment

-

Noise induced hearing loss

-

Industrial diseases

-

Specified loss of functions

-

Compensation for death

 Claim management
 Safety net arrangements
 Settlement of claim (redemption)

Key changes
176. The key changes proposed for the compensation elements of the current
Act are:
 significant restructuring and reordering of provisions with a number
of new subdivisions created;
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 removal of distinction between claims for weekly payments and
other claims;
 removal of requirement for worker to serve a notice in writing to the
employer in addition to making a claim;
 introduction of a minor claims process;
 relocation of the entitlement provisions from Schedule 1 to the body
of the new statute;
 simplification of the method for calculating weekly earnings for all
workers, consistent with unproclaimed amendments passed in
2011;
 increased lump sum death benefits and revised legislative
framework;
 revised claim management provisions, including processes around
medical assessments and variation of compensation payable;
 new requirement for a principal contractor to pay compensation due
to a worker of an uninsured employer if jointly and severally liable
under s175;
 establishment of lump sum compensation for permanent impairment
as an independent entitlement;
 introduction of a new process for settlement of claims;
 clarification of the lump sum entitlement for asbestos related
diseases under Schedule 5 and relocation of provisions;
 changes to the framework for noise induced hearing loss.

Key terminology
Compensation
177. In the current Act, the term ‘compensation’ is construed narrowly in
some provisions to relate only to weekly payments whilst in others it
refers to compensation in the context of a range of entitlements. For
example:
 s4, which covers the application of the Act, refers to liability to pay
for “compensation and to pay for the provision of other benefits”;
 s18 refers to compensation payable in accordance with Schedule 1
which refers to a range of worker entitlements;
 s57A and s57B, which establish the basic processes for making and
determining claims, apply only to “a claim for compensation by way
of weekly payments”.
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Definition of ‘compensation’
P:17

It is proposed the new statute introduce a broad
definition of ‘compensation’ encompassing all
entitlements.

Division 1 – Liability of employer
178. This division will establish the fundamental liability of an employer to pay
compensation to a worker who suffers an injury. Other than co-location
of relevant provisions, no changes are proposed to the existing liabilities
of employers or the entitlements of workers.
179. The division will cover:
 liability of employers to workers for injuries;
 consequences of serious and wilful misconduct and
misrepresentation;
 prohibition on being compensated twice.

Division 2 – Making a claim
180. This division will contain provisions establishing the process for injured
workers to make a claim for compensation and the determination of
liability by employers and insurers, including the following:
 making a claim for compensation;
 claim form and medical certification requirements;
 employer and insurer obligations in respect of determination of
liability (including a minor claims pathway);
 requirements for the notification of decisions of liability;
 power of arbitrators to determine liability.
181. A number of deficiencies in, and potential improvements to, current
claim processes were identified in the Legislative Review 2009,
including:
 inconsistency in claim processes;
 pended claims;
 minor claims;
 recurrences.
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Making a claim
182. Currently the requirements for making a claim are found in s178 and
s179, s57A and s57B. These provisions establish a process through
which a worker makes a claim and impose decision making and
notification obligations on employers/insurers.
183. The primary purpose of the obligations placed on insurers and self
insurers is “to create certainty and expedition in respect of the handling
of a worker’s claim.”7 Obligations commence upon the service on the
employer of a medical certificate and a claim for compensation.
184. Section 178 contains requirements for notice of injury to the employer as
well as the timeframe for service of a claim for compensation. Section
178 is located in the dispute resolution Part of the Act. The provision is
intended to protect insurers and employers from prejudice in a situation
where a claim for compensation is made long after the occurrence of the
injury. By complying with s178 a worker preserves their right to
commence dispute proceedings in respect of the injury.
185. It is understood employers or insurers do not currently require the
serving of the s178 notice prior to accepting a claim. In practice notice of
injury and lodgement of claims occur contemporaneously in most
instances.
Making a claim
P:18

It is proposed the requirements and time limits for
making a claim be located in the Compensation Part of
the new statute.

Requirement to give notice
P:19

It is proposed the requirement for a worker to serve a
notice of injury be discontinued.

186. It is intended the current requirement for workers to make a claim within
12 months of the date of injury will be maintained.

Claim form and medical certification
187. It is proposed to improve the clarity of the claim process by establishing
consistent requirements for making all claims for compensation. New
provisions will require the same basic claim and medical certification for
all claims. Uniform requirements will apply regardless of whether the
claim is:
 against an insured, self insured or uninsured employer;

7

Commissioner McCann, Sinclair v Bickford [2011] WACC C5-2011[37].
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 for medical expenses or weekly payments.
188. The proposed provisions will establish the requirement for all claims to
be made using an approved form accompanied by medical certification
also in an approved form.
Consistent claim processes
P:20

It is proposed the new statute establish a consistent
claim process, applicable to both insurers and self
insurers.

189. In some jurisdictions nurse practitioners and/or allied health service
providers are able to issue certificates for workers' compensation
purposes in certain circumstances. It is proposed a head of power be
introduced to prescribe persons other than medical practitioners who
may issue certificates in specified circumstances for workers'
compensation purposes.
Medical certificates
P:21

It is proposed the new statute introduce a head of power
for regulations to prescribe classes of persons, other
than medical practitioners, who may issue workers’
compensation certificates in prescribed circumstances.

Worker authority for release of medical and other
information
190. The Act does not have a specific head of power concerning the consent
of workers to release medical and other information to relevant parties.
191. The scheme currently has two claim forms requiring a worker or
dependant to sign a consent authority:
 workers’ compensation claim form (Form 2B);
 claim form for dependants of deceased workers (Form 2D).
192. The wording of the consent authorities in the claim form were amended
in 2010 following extensive consultation. The consent authority in the
claim form for dependants was amended in 2012 to exclude the release
or testing of human tissue samples or human tissue material of any kind
or for any purpose.
193. Currently the explanatory information on the claim form advises the
worker failure to sign the authority may result in the insurer experiencing
difficulties in assessing the claim and potential significant delay in
decision making.
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194. Open disclosure of medical information is currently a feature of the Act.
Section 70 provides if a worker submits to an examination under ss64,
65 or 66A, the employer/insurer is to give the worker a copy of the report
within 14 days of obtaining the report.
195. It is proposed consent authority in the new statute be irrevocable for the
life of the claim.
Consent authority
P:22

It is proposed the new statute introduce a consent
authority for the release of a worker’s medical and
personal information relevant to a claim.

P:23

It is proposed a consent authority be mandatory,
irrevocable and extend to all relevant medical and other
information sources.

196. It is intended the dependant’s consent authority will mirror the general
consent authority with the incorporation of restrictions on access to
human tissue included in both consent authorities.

Consistent claim process
Claim for ‘compensation’
197. No change is proposed to the fundamental entitlement to compensation
for incapacity and payment of reasonable medical and ancillary
expenses. However, changes are proposed to the process by which
claims are made, assessed and determined.
198. If a worker is injured the Act makes the employer liable to pay
compensation to that worker (s18). While the Act currently makes
provision for the claiming of compensation for incapacity by of way
weekly payments there is no similar regime for the claiming and
payment of medical and ancillary expenses when there is no incapacity
for work.8 Approximately 55% of claims within the WA scheme are for
medical or other expenses only.
199. Medical and allied health expenses are listed in clauses 9 and 17(1) of
Schedule 1 as medical or surgical, dental, physiotherapy or chiropractic
advice or treatment, hospital charges, travel, transport and meal costs.
Clause 10 covers loss of earnings incurred for attending medical
appointments. Clause 19 provides for the payment of travelling
expenses.

8

The right to this entitlement is established in s21 and clause 9.
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200. In keeping with Recommendation 15 of the Legislative Review 2009 it is
intended the claim process for medical expenses be integrated with the
process for claiming weekly payments and be generically referred to as
a ‘claim for compensation’. This recognises:
 decisions on claims, whether for weekly payments or medical
expenses or both, require consideration of the threshold question of
whether a liability to pay compensation arises under s18;
 a claim form and medical certificate are required for all types of
claims;
 timeframes for responses to medical expenses claims need to be
clearly established.
201. The threshold decision in relation to all claims for compensation is
whether a liability arises under the Act. That is, whether the individual
making the claim:
 is a worker for the purposes of the Act;
 has suffered a compensable injury;
 has medical certificates or medical evidence to support a claim for
entitlements.
202. It is proposed the new statute introduce a head of power to prescribe the
processes for making a claim in regulations. This will enable the
processes to be finetuned as required. The disallowance powers of the
Parliament will provide suitable scrutiny of any significant change to the
process in the future.

Revised claim process
203. The proposed revised claim process is as follows:
 worker lodges claim form and medical certificate with employer;
 claim deemed not to have been made until both claim form and
medical certificate are lodged;
 claim form and medical certificate indicate the basis of the claim (i.e.
injury and circumstances) and the compensation sought by worker
i.e. weekly payments and/or medical entitlements;
 existing timeframes for decision making and applicable penalties
remain in place;
 subject to the proposed minor claims process, insurers must within
the prescribed period, issue a prescribed notice to the worker in
relation to a claim indicating the following:
-

acceptance or denial of, or inability to make a decision on,
liability for compensation in accordance with current s18 (this
must be provided for all claims);
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-

acceptance or denial of, or inability to make a decision on,
worker’s entitlement to:
o

all entitlements (weekly payments and medical expenses);

o

medical expenses only;

 any denial of a claim to be accompanied by reasons;
 any inability to make a decision within the time allowed to be
accompanied by reasons;
 any claim where liability is denied or a decision is not made, the
matter can be resolved in WorkCover WA’s Conciliation and
Arbitration Services;
 where a claim for medical expenses only has been accepted by an
insurer and the claim proceeds to a claim for weekly payments,
acceptance of threshold liability will be implicit. In those
circumstances:
-

a worker will be required to lodge a medical certificate in support
of incapacity with the employer;

-

an insurer or self insurer will be required to make a further
decision within a prescribed period and to issue a notice advising
the worker whether their claim for weekly payments is accepted
or denied;

-

if the worker has not received a response within the prescribed
period the matter will be deemed disputed.
Claim for compensation
P:24

It is proposed the new statute introduce a single claim
process to accommodate both weekly payments for
incapacity and/or medical expenses.

Claim process
P:25

It is proposed the new statute introduce a head of power
for regulations to prescribe the process for making a
claim.

Pended claims
204. The Act currently provides:
 where, on receipt of a claim, an insurer or self insurer cannot decide
the question of liability within 14 or 17 days respectively, they are
required to notify the worker, employer and Director in accordance
with s57BA and regulations (claim is referred to as ‘pended’);
 notifications must include a statement as to the reasons why a
decision is not able to be made within the time allowed;
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 the claim is deemed in dispute if the insurer or self insurer has not
notified the worker of a decision on liability within a further 10 days;
 the Director is then empowered to order an employer to make an
application for an arbitrator to hear and determine the question of
liability to make the weekly payments claimed.
205. In addition to the notifications made by insurers to the Director under
s57BA, WorkCover WA collects detailed information on the status of all
claims including those for which the insurer has not made a decision on
liability. The data indicates 8% of claims do not obtain an initial decision
on liability within 25 days after a claim is made. WorkCover WA is aware
that in some cases, where a decision on liability has not been made
within the statutory timeframes, without prejudice payments are made by
insurers to workers.
206. It is proposed the role of the Director in the pended claim process be
discontinued. The insurer will instead, be required to provide ongoing
notification to the worker:
 on the status of the claim and accompanying reasons;
 the worker may apply to Conciliation and Arbitration Services to
have the matter determined.
207. This notification will be required initially following the prescribed period
and then at fortnightly intervals until a decision on liability is made. A
penalty will apply for failing to notify.
Pended claims
P:26

It is proposed the timeframe and notification
requirements related to decisions on liability by insurers
be prescribed in regulations.

P:27

It is proposed the new statute discontinue the Director’s
oversight role of claims where a decision on liability is
not made within the prescribed time.

P:28

It is proposed where an insurer is not able to make a
decision within the prescribed timeframe the insurer
must issue a prescribed notice. The insurer must reissue
the notice every 14 days until a decision on liability is
made.

Minor claims pathway
208. WorkCover WA has given consideration to the creation of a pathway to
enable efficient, fast track processing of minor claims. The objective is to
minimise administrative and processing costs for insurers and employers
associated with the numerous minor claims within the scheme. Any such
pathway will need to safeguard the interests of injured workers.
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209. Over the 5 year period 2007/08 to 2011/12, approximately 55% of all
claims lodged were no lost time claims i.e. claims where an incapacity
for work did not arise. Around 27% of all lost time claims over the period
involved time off work of 1 to 4 days duration.
210. The characteristics of (finalised) treatment only claims over this period
were:
 average total payment - $1,140;
 average number of treatments – 8;
 average duration - 3.4 months.
211. Legislation in other States variously makes provision for payments made
without admission of liability, on a without prejudice basis and/or
provisional payments until liability is accepted. In a number of States
employers pay an excess. For example, in Tasmania employers meet
the cost of the first weekly payment for each injury and the first $200 in
expenses. In all States the employer is required to notify the insurer of
all claims for compensation regardless of any without prejudice payment,
provisional payment or excess arrangements which may apply.

Minor claims options
No admission of liability pathway - employers
212. One approach is a pathway enabling employers to pay medical
expenses associated with minor claims without being required to admit
liability or notify the insurer unless the matter exceeds a specified
monetary amount. A scheme of this nature would allow the employer to
compensate workers for minor claims without reference to insurers or
impacting on premium. Legislative safeguards would be required to
protect the interests of all parties in this scenario.
213. A scheme of this nature would facilitate employers’ capacity to deal
quickly with minor injuries without prejudicing the capacity to forward the
claim to the insurer at any point.

Employer excess
214. Minor claims could be addressed through provision for an employer
excess where employers are required to directly pay a specified amount
or in relation to a specified period of absence from work (i.e. the excess)
of the total cost of each claim. Where the total cost of a minor claim was
below the specified amount the employer would not be required to notify
the insurer of the claim. The full process for making and determining a
claim would apply only to claims with costs or time lost from work above
the excess threshold.
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No admission of liability pathway - insurers
215. A simplified pathway for small expenses claims could be established
without a requirement for the insurer to admit liability where:


a claim is made in the usual manner;



the claim is below a specified amount;



liability has not yet been determined.

216. This option would provide insurers with a non-compulsory simplified
pathway. It may also benefit workers and employers by speeding up the
management of minor claims whilst maintaining comprehensive claims
data.

Proposed option
217. As a basis for discussion, it is proposed a minor claims process be
established for claims for expenses below an amount specified in
regulations. The claims are to be paid without admission of liability. It is
proposed minor claims be defined as those involving expenses only
payments less than $750 (to be indexed annually).
218. There is no intention of facilitating ‘without prejudice payments’ other
than through the minor claims pathway. If the amount of medical
expenses exceeds $750 or there is incapacity for work the claim must be
dealt with by the employer and insurer in the normal manner. Non
compliance will continue as an offence under the Act and any
arrangement made contrary to the Act will be prohibited.
219. The following procedure is proposed for a minor claim:
 a worker lodges a claim (in the normal manner) meeting the criteria
for a minor claim;
 the insurer gives notice to the worker the payment of the medical
expenses claimed is being paid without admission of liability;
 the notice contains advice to the worker on the meaning of ‘without
admission of liability’ and advice on what will happen if the amount
claimed exceeds $750 or subsequently involves an incapacity for
work;
 if claim expenses exceed $750 or the claim subsequently involves
incapacity for work the insurer must:
-

notify the worker within the prescribed time the status of the
claim has changed;

-

follow the standard claims process as if it were a new claim.
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Minor claims
P:29

It is proposed the new statute introduce a minor claim
pathway allowing for payments of up to $750 (indexed
annually) by insurers to workers without an admission of
liability.

Recurrence
220. Recommendation 17 of the Legislative Review 2009 proposed
amendment to regulations to clarify the claims procedure for recurrence
and to prescribe a recurrence form.
221. Identifying an injury as a recurrence can be complex. In view of the
potential for complexity and proposals for amendment of the claim
process WorkCover WA has given further consideration to the need for
clarity around a claim for a recurrence.
222. It is proposed all claims including recurrences will follow the proposed
claim process including the standard claim form. The claim form will be
amended to include a segment containing questions which will alert the
employer to the issue of recurrence and provide details of previous
relevant employment.
223. Medical certificates will be amended to provide for the certifying medical
practitioner to make comment on the issue of recurrence.
224. Section 73 and 74 principles in relation to disputes between employers
or insurers will continue to apply to recurrences.
Recurrence of injury
P:30

It is proposed the claim form and medical certificate be
amended to include a section in relation to a recurrence
of injury.

Division 3 – Compensation entitlements
225. This division will establish the statutory compensation entitlements of
injured workers. The present entitlements set out in Schedule 1 of the
Act will be relocated and consolidated into the body of the new statute
along with other relevant provisions.
226. The division will cover:
 entitlement for weekly payments (income compensation);
 entitlement for medical expenses (including provision for
extensions);
 entitlement for other expenses;
 entitlement for workplace rehabilitation;
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 limits on, and indexation of, compensation entitlements;
 impact on entitlements of part time, concurrent, casual and seasonal
work arrangements;
 effect of annual, long service and sick leave on entitlements.
227. Entitlements under the Act are currently found in Schedule 1. The
present structure of the entitlements provisions is highly detailed and it is
proposed to:
 simplify the provisions where possible;
 make entitlement provisions clearer by locating them in the body of
the new statute.
228. Other than relocation and consolidation of entitlement provisions, the
only changes proposed to the existing entitlements of workers are:
 proclamation of previous amendments passed by Parliament to the
way in which weekly payments are calculated9, with other minor
amendments;
 some changes to the treatment of travelling expenses in the
calculation of extensions to medical entitlements;
 change in the status of expenses for emergency medical
evacuation.

Entitlements and the prescribed amount
229. The ‘prescribed amount’ is a key concept in the Act. It is the key
reference point from which limits on entitlements are calculated.
230. The definition of the prescribed amount is not located with the provisions
to which it relates – primarily Schedule 1. It is proposed a more logical
structure be adopted with the definition of the prescribed amount being
located in the part and division of the new statute dealing with
entitlements. No changes are proposed to the quantum of the prescribed
amount.

9

An amendment to this effect was included in the Workers’ Compensation and Injury Management
Amendment Act 2011 but has not been proclaimed due to technical impediments.
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Definition of ‘prescribed amount’
P:31

It is proposed the new statute:
i) locate the definition of the prescribed amount in the
Compensation Part;
ii) introduce a head of power for regulations to
prescribe the annual indexation method;
iii) make clear the prescribed amount is exclusive of
GST.

231. In addition to clarification of the definition of the prescribed amount, it is
proposed the Compensation Part clearly set out the provisions for each
compensable entitlement in a logical order. This will include provisions
for the establishment of the entitlement, any applicable conditions, limits
or exclusions and the processes for extending the entitlement. The new
statute will set out the following broad areas:
 weekly payments of compensation payable for total or partial
incapacity;
 reasonable medical expenses;
 payment of ‘other’ expenses;
 workplace (vocational) rehabilitation expenses;
 permanent impairment lump sum;
 noise induced hearing loss;
 death entitlement lump sum;
 asbestos diseases lump sum.
Compensation entitlements
P:32

It is proposed the new statute consolidate worker
entitlements in the Compensation Part and clearly
identify provisions applicable to each class of
entitlement.

Medical expenses
232. The entitlement of injured workers to be compensated for medical and
related expenses arising from a compensable injury is currently
established through the combined application of clauses 9, 17, and 19 of
Schedule 1. Clause 17(1) limits the entitlement for medical and other
expenses to 30% of the prescribed amount. Clauses 18A, 18B, 18C, and
18D provide for payment of expenses above this limit in certain
circumstances.
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233. It is proposed the medical and related expenses forming part of the 30%
limit are consolidated and defined in the new statute as ‘medical
expenses’.
Definition of ‘medical expenses’
P:33

It is proposed the new statute define ‘medical expenses’
to include all medical and allied health expenses
currently capped at 30% of the prescribed amount.

Other expenses
234. The Act provides for entitlements to other expenses which are:
 travelling expenses;
 expenses associated with common law impairment assessments by
Approved Medical Specialists;
 expenses associated with prosthetic and other aids.
235. The other expenses are ancillary to the entitlement for medical and allied
health expenses. Confusion arises on occasion as to whether these
expenses are included in the calculation of the limit on medical and
allied health expenses. The new statute will be drafted in a manner
which makes it clear ‘other expenses’ are separate entitlements.
Definition of ‘other expenses’
P:34

It is proposed the new statute define ‘other expenses’ to
include current worker entitlements that do not form part
of the maximum entitlement for medical expenses.

236. In cases where a worker requires emergency medical evacuation by the
Royal Flying Doctor Service or similar service, costs incurred can be
significant. These fees currently form part of the amount allowed for
reasonable medical and allied health expenses (up to 30% of the
prescribed amount). In some cases emergency evacuation fees can
absorb a significant proportion of the entitlement available for
reasonable medical expenses.
237. It is proposed the cost of “ambulance or other service to carry the worker
to hospital or other place for medical treatment” fall under the category
of ‘other expenses’ and not form part of the 30% maximum entitlement
for medical entitlements.
First aid and emergency expenses
P:35

It is proposed the new statute introduce an entitlement
to reasonable expenses associated with ambulance or
other service used to transport a worker to hospital or
other place for medical treatment (which will not form
part of the maximum entitlement for medical expenses).
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Common law impairment assessment expenses
238. The entitlement of workers for reimbursement of expenses associated
with common law impairment assessments by Approved Medical
Specialists (AMS) is established in clause 17(1aa) of Schedule 1.
Recommendation 61 of the Legislative Review 2009 recommended:
clause 17(1aa) of Schedule 1 [Payment of medical and other
expenses] be amended to clarify workers’ entitlement for payment of
AMS fees where the completion of an impairment assessment
requires the involvement of multiple AMS.
Common law impairment assessment expenses
P:36

It is proposed the new statute clarify the entitlement for
expenses associated with a worker’s first common law
impairment assessment includes the cost of referrals to
medical practitioners or specialists in order to complete
the assessment.

Extensions to entitlements
239. Section 217 and Clauses 18A, 18B, 18C, and 18D of Schedule 1 enable
extensions to entitlements in certain circumstances.
240. Clause 18A provides for an arbitrator to extend the 30% of the
prescribed amount limit on medical and allied health expenses in certain
circumstances. The clause limits the awarding of extensions to an
amount not exceeding, when aggregated, an amount of $250,000 or a
greater amount if prescribed which is also confusingly referred to as ‘the
prescribed amount’. This ‘prescribed amount’ is not the same prescribed
amount defined in the general definitions and is simply requiring the
amount to be prescribed in regulations.
241. The new statute will introduce an independent term to replace the
‘prescribed amount’ in clause 18A of Schedule 1 to remove confusion
with the primary term.
242. Travel expenses are brought within the calculation of extension and
interim amounts in clauses 18A and 18D. Travel expenses are not,
however, included in the calculation of the initial 30% of the prescribed
amount limit of medical and allied health expenses.
243. It is proposed the new statute exclude travelling expenses from
calculations determining extension or interim payment entitlements in
respect of medical and allied health entitlements.
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Weekly payments
244. The process of determining weekly payment entitlements for award
workers can often be difficult due to the need to establish the relevant
award rate of pay and the status of allowances. These issues can be a
source of dispute.
245. The Legislative Review 2009 recommended amendments to simplify the
method of calculating weekly payments for award workers, based on
pre-injury earnings (as applicable to non-award workers). This method
incorporates all pre-injury average weekly earnings and can easily be
applied to part time and concurrent employment.
246. In 2011 amendments were passed by Parliament effecting this
recommendation subject to maintaining the minimum of the award rate
of pay for award workers through the retention of ‘Amount Aa.’
247. The provisions were not proclaimed as a conflict was identified between
the amendments and the continuing operation of Schedule 1 clauses 12
(part time award workers) and 13 (concurrently employed award
workers).
248. To resolve the conflict, it is proposed clauses 12 and 13 be discontinued
and the intent of the 2011 amendments as passed by Parliament be
implemented.
249. The effect of clause 12 in reducing weekly payments of compensation
on a proportionate basis for part time award workers can be preserved
by minor amendment to ‘Amount Aa.’
250. It is proposed the operation of clause 13 not be retained as the current
terms can produce an inequitable outcome whereby an award worker in
concurrent employment may be entitled to weekly compensation greater
than the income the worker would have received had the incapacity not
occurred.
251. Concurrently employed workers will be subject to the application of
current clause 11(4), which provides for earnings based on pre-injury
employment subject to the minimum protection under the Minimum
Conditions of Employment Act 1993. This will apply regardless of
whether one or more of the concurrent contracts of service are subject to
an award.
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Calculation of weekly payments
P:37

It is proposed the new statute simplify the method of
calculating weekly payments by basing the calculation
for all workers on pre-injury earnings.

P:38

It is proposed the new statute extend the operation of
current Amount Aa to accommodate calculation of
earnings for part time award workers.

P:39

It is proposed weekly payments of workers (award and
non award) who have entered into concurrent contracts
of service be calculated on the basis of pre-injury
earnings.

Leave entitlements
Entitlement to leave while incapacitated
252. Pursuant to section 80(1) of the Act, a worker is entitled to receive
annual leave or long service leave payments while they are on weekly
workers’ compensation payments, provided such leave is available.10
253. While the terms of section 80(1) are complex, it ensures annual or long
service leave is not paid in replacement of compensation. Thus,
compensation entitlements are not impacted by leave payable under an
award, agreement or employment contract.
254. Section 80(2) provides sick leave and compensation are not payable
concurrently. Any sick leave payments are to be repaid to the employer
by the worker if compensation payments are subsequently made for that
same period. The sick leave entitlements are to be credited to the
worker.
255. To improve clarity, it is proposed the general intent of section 80(1) is
retained through introduction of a new provision to provide:
 a worker may access accrued leave entitlements while
incapacitated;
 a worker may receive leave entitlements and weekly compensation
concurrently;
 leave cannot be paid in replacement of weekly compensation.
256. Subsections 80(2) and (3) will be retained.

10

See Thompson v Armstrong & Royse Pty Ltd (1950) 81 CLR 585.
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Entitlement to leave while incapacitated
P:40

It is proposed the new statute provide:
i) a worker may access accrued leave entitlements
while incapacitated;
ii) a worker may receive leave entitlements and weekly
compensation concurrently;
iii) leave cannot be paid in replacement of weekly
compensation.

Accrual of leave while incapacitated
257. The Act is silent on whether a worker’s annual, sick and long service
leave continues to accrue while on workers’ compensation payments.
258. It is consistent across Australian jurisdictions that whether leave accrues
is determined by reference to the relevant industrial award or contract of
employment. No changes are proposed in this regard.

Public holidays
259. Under section 81, when a public holiday falls during a period in which
the worker is in receipt of weekly payments, the employer is not liable to
make any payment to the worker in respect of the holiday other than the
payment for that day as part of the weekly payments. No issues are
apparent with section 81 and no amendments are proposed.

Parental leave
260. The Australian Tax Office has indicated parental leave is not included in
payroll tax and does not increase workers’ compensation premium
liabilities.11 This appropriately reflects the nature of parental leave
payments.
261. Section 98 of the Paid Parental Leave Act 2010 (Cth) provides payment
of parental leave is not to be taken into account for the purposes of a
State provision or law dealing with workers’ compensation.

11

http://www.ato.gov.au/businesses/content.aspx?menuid=48765&doc=/content/00268879.htm&page=3&H3
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Division 4 – Compensation for specific types of
injuries and death
262. This division will set out the following specific forms of compensation
including the criteria and processes to access compensation for:
 permanent impairment;
 noise induced hearing loss;
 industrial diseases;
 death.

Div 4 – Subdivision 1 – Permanent impairment
263. This subdivision will set out the provisions relating to compensation for
permanent impairment. Compensation for noise induced hearing will be
specified under a separate subdivision.
264. The current provisions relating to permanent impairment require a
settlement agreement pursuant to s76 be registered before
compensation for permanent impairment is payable. A worker is not
entitled to any further compensation for weekly payments and statutory
expenses (medical, rehabilitation) after entering/registering an
agreement.
265. Recent case law suggests once an agreement for permanent
impairment is registered, a worker may not be able to pursue damages.
266. It is proposed the new statute will make it clear permanent impairment
compensation is an independent entitlement. This approach is
consistent with the structure of compensation for permanent impairment
in a number of Australian workers’ compensation schemes.
267. It is proposed the receipt of lump sum compensation for permanent
impairment will not impact on a worker’s entitlement to ongoing weekly
payments, medical expenses or the right to pursue damages. Statutory
payments will continue to be deducted from any damages awarded.
268. Consistent with the current Act, it is proposed the combined total of
weekly payments and permanent impairment lump sum cannot exceed
the prescribed amount. Once the combined total of weekly payments
and/or permanent impairment reaches the prescribed amount, no further
compensation is payable in respect of those entitlements upon
subsequent increase in the prescribed amount.
269. It is proposed where an injured worker has been assessed by an AMS
as having a permanent impairment, the worker will be entitled to a lump
sum payment from the employer.
270. In the event the impairment assessment is disputed, the matter can be
referred to the Conciliation and Arbitration Services for determination.
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271. The proposed recognition of permanent impairment as an entitlement
does not prevent a lump sum for permanent impairment forming part of a
settlement.
272. The mechanics of the process will be developed during drafting and
prescribed in regulations.
Compensation for permanent impairment
P:41

It is proposed the new statute provide lump sum
compensation for permanent impairment is an
independent entitlement and may be obtained without
entering into a settlement.

P:42

It is proposed the new statute provide receipt of lump
sum compensation for permanent impairment does not
impact a worker’s entitlement to ongoing compensation
or constrain the right to pursue and receive common law
damages (unless it forms part of a settlement).

Div 4 – Subdivision 2 – Noise induced hearing loss
273. This division will set out the provisions relating to noise induced hearing
loss (NIHL) currently in s24A, s31E, Schedule 2 and Schedule 7 of the
Act. The division will cover:
 audiometric testing and assessment of NIHL;
 communication and storage of test results;
 prescribed workplaces for audiometric testing;
 making a claim for NIHL;
 compensation payable.
274. Changes to the NIHL arrangements are proposed to:
 provide for a liable employer to seek recovery from other employers;
 address non-legislative custom and practice;
 change the claim process for NIHL;
 reduce the administrative burden on WorkCover WA.
275. Changes to claim management and testing requirements are proposed
for discussion. No changes are proposed to the level of compensation
payable or thresholds for entitlement.
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Current provisions
276. Noise induced hearing loss (NIHL) is defined in section 5 of the Act as:
a noise induced loss or diminution of a worker’s hearing that is
permanent and is due to the nature of any employment in which the
worker was employed, other than a personal injury by accident
277. The Act establishes a pathway (s24A and 31E) for compensation for
workers who have sustained work related gradual onset NIHL without
any accompanying loss of weekly earnings. Workers are entitled to
compensation where NIHL of 10% or more is sustained and where the
loss has occurred after 1 March 1991.
278. The audiometric testing and NIHL regime has operated essentially
unchanged since 1991. A number of reviews of aspects of the NIHL
arrangements have been undertaken and all have concluded the NIHL
provisions:
 impose a significant administrative burden on WorkCover WA for a
comparatively small number of claims;
 require amendment to incorporate current practice and regulatory
provisions in the Act.
279. Analysis of WorkCover WA NIHL data indicates an average of 825
potential NIHL claims are identified each year of which approximately
100 result in compensation paid to workers. The annual total payment
for NIHL claims is approximately $1.66m.

Audiometric testing
280. The purpose of the audiometric testing regime is to:
 provide a means of identifying NIHL which has occurred after 1
March 1991;
 assist workers to identify a potential entitlement for compensation
for NIHL;
 determine the entitlement of workers.
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281. The Act currently requires NIHL to be ascertained and measured in
accordance with Schedule 7. The schedule requires baseline
audiometric testing (prescribed to be an air conduction test) for workers
in prescribed workplaces12 within twelve months of commencement of
employment. Workers are entitled to request a subsequent test (also an
air conduction test) at the employer’s expense every 12 months. The
results of these tests are required to be stored by WorkCover WA. When
a subsequent air conduction test shows a hearing loss of 10% or more a
potential claim arises and WorkCover WA notifies the worker
accordingly.
282. WorkCover WA approves audiometric officers who (in addition to
audiologists and medical practitioners) are entitled to conduct baseline
and subsequent audiometric tests. The results of audiometric tests
carried out and stored by WorkCover WA are prima facie evidence of the
loss of hearing at the date of the test. WorkCover WA also approves
audiometers and testing booths for the purposes of audiometric testing.
These approval responsibilities are resource intensive.
283. A number of changes are proposed to the legislative and administrative
framework for audiometric testing and compensation for NIHL.
284. WorkCover WA will continue to approve audiometric officers to conduct
baseline and subsequent air conduction audiometric tests. It is
proposed, however, to discontinue WorkCover WA’s responsibility for
approval of audiometers or testing booths. Persons conducting baseline
and subsequent tests, and full audiometric tests will be required to
conduct tests and use calibrated equipment in compliance with
prescribed standards.
285. The concept of a prescribed workplace is a key element of the NIHL
scheme. It determines employers’ responsibility to pay for baseline and
other testing for workers during work time. The scheme is predicated on
the understanding a prescribed workplace is one where an employee is
at risk of NIHL.
286. The current regulatory definition of ‘prescribed workplace’ is deficient in
that it relies upon knowledge of noise levels within a workplace. Where
these levels have not been measured or determined employers’
obligations and WorkCover WA’s enforcement powers are unclear.

12

Where worker is receiving or likely to receive noise above an L peak of 140dB(lin); or a representative
LAeq, 8h of 90db(A). Reg 19I.
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287. It is proposed to align employers’ obligation to pay and arrange for
testing with criteria that do not require formal assessment of noise
exposure levels in workplaces. A requirement for workers to use
personal hearing protection equipment is considered an appropriate
criterion. This accords with the approach under consideration for
nationally consistent workplace safety and health regulations.
Audiometric testing
P:43

It is proposed WorkCover WA no longer approve
audiometers or audiometric booths.

P:44

It is proposed baseline and subsequent audiometric
testing must be undertaken where a worker is required,
or should be required, by the employer to use personal
hearing protection equipment.

P:45

It is proposed the new statute empower WorkCover WA
to deem a workplace as one where audiometric testing
must occur.

Making a claim for NIHL
288. As discussed a potential claim arises where a subsequent air conduction
audiometric test indicates a 10% or more hearing loss. The Regulations
require further testing to establish a claim, including:
 a full audiometric test by an audiologist to give a definitive
percentage of hearing loss; and
 assessment by an otorhinolaryngologist (ENT) to assess how much
of the loss identified by the full audiometric test can be attributed to
exposure to occupational noise.
289. Where an ENT has confirmed the extent and work relatedness of the
loss is 10% or more the basis for a NIHL claim is established and the
worker is able to elect to receive compensation which is formalised
through a memorandum of agreement.

NIHL Claim management
290. WorkCover WA intends to align NIHL claims more closely with the
general claim process proposed in the new statute.
291. Currently, once a subsequent air conduction test identifies a potential
claim, full audiological tests and ENT appointments are organised by
WorkCover WA. WorkCover WA consults the employer in regards to
their choice of audiologist and ENT and proceeds to organise the
appointments as required.
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292. The management of NIHL claims is largely undertaken by
WorkCover WA and the employer. The insurer sits outside the process
until a claim is made.
293. It is proposed, where a subsequent air conduction audiometric test
indicates a hearing loss of 10% or more, that hearing loss will be
deemed prima facie evidence the worker has sustained NIHL. The
subsequent test will provide the basis for a worker to lodge a claim for
workers’ compensation with the employer who last employed them in
employment to the nature of which noise induced hearing loss is due. If,
before accepting liability for the claim, the insurer requires further testing
or assessment by an audiologist or an ENT, normal claim management
provisions will apply. The insurer will be responsible for the cost of any
further testing.
294. The claim for NIHL will be made through a prescribed process. Standard
time frames for processing and liability decisions will apply.
Compensation for noise induced hearing loss
P:46

It is proposed the claims process for NIHL be reviewed
and prescribed in regulations.

P:47

It is proposed standard decision making timelines for
processing of claims will apply to the insurer of the last
liable employer.

P:48

It is proposed a subsequent audiometric test (air
conduction) indicating 10% or more hearing loss be
deemed prima facie evidence of the worker sustaining
NIHL.

Retests
295. At present, where a worker or employer seeks a retest WorkCover WA is
required to fund the retest. It is proposed the new statute provide where
a party seeks a retest that party is responsible for the cost of the test.
Disputed NIHL tests or assessments
P:49

It is proposed where a party disputes a test or
assessment conducted in relation to a NIHL claim, the
disputing party is responsible for the cost of any further
testing.
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No baseline test
296. The Act provides for the situation where a worker has an audiometric
test which indicates loss of hearing has been incurred but the worker
has not had a baseline test. In these circumstances, in the absence of
agreement with an employer, the question of the extent to which the
hearing loss is compensable may be dealt with as a dispute under the
Act.
297. It is proposed the new statute will provide that, in the absence of
agreement with an employer, the worker must obtain a full NIHL
assessment at their cost in order to lodge a claim. However, if the
current employer was required to conduct the missing baseline test, they
will be required to pay for the assessment. If the claim is disputed, it will
be determined by the Conciliation and Arbitration Services.
No baseline test
P:50

It is proposed where a worker has an audiometric test
which indicates 10% or more loss of hearing but a
baseline test was not completed, the worker be required
to obtain a full NIHL assessment at their expense unless
the current employer was obliged to conduct the
baseline test.

P:51

It is proposed where a baseline test was not completed
a full NIHL assessment indicating 10% or more NIHL is
prime facie evidence of the worker sustaining NIHL.

Full NIHL assessment
298. In the interests of streamlining the assessment process and reducing
costs, it is proposed where full audiometric testing and determination of
work relatedness of hearing loss is required, the testing and
determination can be conducted by either an audiologist or an ENT. The
testing and determination will be referred to jointly as a full NIHL
assessment.
Full NIHL Assessment
P:52

It is proposed the new statute provide for a full NIHL
assessment which:
i) will determine both the extent and work relatedness
of the hearing loss;
ii) may be conducted by an audiologist or an
otorhinolaryngologist.
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Time limits
299. The existing NIHL provisions, whilst providing parameters for when
employers may be required to pay for tests, do not limit the time within
which a claim can be made. With the removal of age limits on
entitlements in 2011 there is no specific time limit on the making of a
claim for NIHL other than the limits applicable to all claims.
300. If a worker lodges a claim for compensation for NIHL after 12 months
from the date of their injury, that worker could still lodge a claim and
commence proceedings under the Act outside 12 months provided there
was no prejudice to the employer. Some jurisdictions impose specific
limits on the ability of workers to make claims for NIHL based on
employment status or retirement. It is not proposed to make any change
to the entitlement to make a claim for NIHL.

NIHL apportionment
301. It is proposed to maintain the current requirement for a worker to serve a
claim for compensation for NIHL on “the employer who last employed
the worker in employment to the nature of which noise induced hearing
loss is due”.
302. The Act does not specifically provide for apportionment of liability where
workers have been exposed to occupational noise in more than one
workplace. An informal agreement has operated for many years
between insurers for the costs of each NIHL claim to be shared based
on the proportion of time a worker was engaged by an individual
employer.
303. A worker is currently required to recall their employment history from
1991 – a task which can prove difficult where there have been numerous
employers. The current situation places an obligation on workers which
may be challenging to meet reliably.
304. Two options for apportionment of liability have been identified.
 The last liable employer will only be entitled to seek a contribution
from those employers who employed the worker in employment the
nature of which noise induced hearing loss was due. The
contribution period will be limited to the 5 years prior to the date the
claim (initial or further claim) is accepted or determined. The
contribution will be proportionate to the period of employment.
 An alternative option is for the current informal agreement to be
adopted legislatively. The last liable employer will be required to pay
the claim and be entitled to recover from all previous employers who
have contributed to the worker’s NIHL.
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Proposed option
305. The first option is WorkCover WA’s preferred option - a worker is to
recover compensation from the last liable employer, with a 5 year limit
on the employer contribution period.
Apportionment of NIHL liability
P:53

It is proposed the new statute enable an employer, who
is liable to compensate a worker for NIHL, to seek a
contribution proportionate to the period of employment
from other employers where:
i) the worker was employed by the other employer in a
workplace to the nature of which NIHL is due;
ii) the period of employment was within 5 years prior to
the date the claim is accepted or determined.

306. WorkCover WA currently facilitates the apportionment process on an
informal basis. It is proposed the agency will no longer undertake this
task which will fall to the insurer of the last liable employer.
WorkCover WA will provide insurers with coverage information to assist
insurers to determine employers / insurers with a liability in respect of
NIHL compensation.
Provision of information on NIHL liability
P:54

It is proposed the new statute empower WorkCover WA
to provide information to insurers on the status of
insurance coverage of employers.

Div 4 – Subdivision 3 – Industrial diseases
307. This division will set out and consolidate the provisions relating to
industrial diseases and loss of function.
308. Industrial diseases generally come within paragraph (b) of the definition
of ‘injury’ which links to Part III Division 3 of the Act. Division 3 provides
for compensation for workers affected by certain industrial diseases
listed in Schedule 3 to the Act.
309. No changes are proposed to the general operation of the industrial
disease provisions other than the consolidation of provisions within a
single division of the Act and amendments to streamline legislative
processes for asbestos related diseases.
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Asbestos related diseases
310. If a worker is rendered less able to earn full wages by reason of suffering
pneumoconiosis, mesothelioma, lung cancer or diffuse pleural fibrosis
and the relevant criteria in s33 of the Act are met, an ‘injury’ being that
disease occurs for the purposes of the Act.
311. Historically workers suffering asbestos diseases have claimed
compensation in accordance with the provisions of Schedule 5. Most
clauses within Schedule 5 make special provision for weekly payments
and lump sum payments for workers suffering specific asbestos
diseases over the age of 65.
312. Prior to the 2011 legislative changes weekly compensation payments
ceased at the age of 65, or if over 64, one year after the injury occurred.
The amendments made to s56 which came in effect on 1 October 2011
removed the age limits.
313. Due to the removal of age limits Schedule 5 can be repealed. It is
proposed specific entitlements for asbestos diseases be clarified and
located in the Compensation Part of the new statute.
Compensation for asbestos related diseases
P:55

It is proposed Schedule 5 of the current Act be repealed
and provisions impacting on compensation for asbestos
related diseases be located in the Compensation Part of
the new statute.

314. Various minor amendments are also required to the industrial diseases
provisions in Part III Division 3 of the Act.

Lump sum payment for asbestos diseases
315. Currently, Schedule 5 clauses 3 and 4 enable a worker over the age of
65 suffering pneumoconiosis, mesothelioma or lung cancer to elect to
receive a special redemption lump sum (currently $63,434) or a weekly
supplementary amount of $268.98 (dependent spouse) or $151.01 (no
dependent spouse), irrespective of age.
316. Due to the long latency period most workers suffering asbestos related
conditions are over the age of 65 and not working. While the age limits
have been removed there is still a need to preserve the special lump
sum for those workers who may not be eligible for weekly payments.
317. Within clauses 3 and 4 there are various subclauses providing
specifically for persons aged 65 or more with asbestos conditions
occurring immediately before and after the 1984 and 1990 amendments
came into operation. These are redundant and can be repealed.
318. Clauses 5 – 8 deal with the processes for, and effect of, electing to take
the lump sum or supplementary payment.
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319. It is proposed the Act clarify access to the lump sum entitlement for
workers suffering industrial diseases described in s33 of the Act. There
is still a need for a special lump sum for asbestos sufferers where the
industrial diseases medical panel has determined under s38 the worker
is less able to earn full wages. However, the supplementary weekly
payment is not claimed and will be abolished.
320. There is no intention to limit a person’s right to claim weekly payments
and to settle the claim in the normal manner if an entitlement can be
established (e.g. the person is employed, incapacitated for work and
claiming weekly payments). As is currently the case, to establish a claim
for weekly payments a worker will need to prove incapacity for work
resulting from the injury. The only limit on weekly payments in these
circumstances is the prescribed amount and the medical evidence on
the nature and extent of the worker’s incapacity for work.
Lump sum compensation for asbestos related diseases
P:56

It is proposed the new statute define an ‘asbestos
diseases lump sum’.

P:57

It is proposed the new statute clarify the asbestos
diseases lump sum applies to workers suffering
pneumoconiosis, mesothelioma, lung cancer and diffuse
pleural fibrosis.

P:58

It is proposed the asbestos diseases lump sum amount
be 30% of the prescribed amount (the current lump sum
is approximately 30% of the prescribed amount).

P:59

It is proposed the supplementary weekly payment for
asbestos disease be discontinued.

P:60

It is proposed the new statute clarify receipt of the
asbestos diseases lump sum finalises statutory
payments but does not constrain the right to pursue and
receive common law damages.

321. Consequential amendments may be required to provide for the
mechanism of electing to receive the asbestos diseases lump sum
payment.

Section 67 settlement pathway for mesothelioma
322. Section 67(4) enables a worker with mesothelioma to redeem a claim by
agreement or, in default of agreement, by order of an arbitrator. This
applies where permanent incapacity has resulted from mesothelioma
and any weekly payment has been made or the worker is entitled to any
weekly payment.
323. Section 68 provides for the calculation of the lump sum applicable to
redemptions made under s67(4).
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324. These provisions can be repealed as the proposed secondary
settlement pathway can accommodate settlements for asbestos
diseases (see Division 7 – Settlement of claim (redemption)).

Successive lung diseases
325. Schedule 5 clause 1A has the effect of ensuring if a worker suffers at the
same time or successively more than one of the asbestos conditions
pneumoconiosis, mesothelioma or lung cancer, they are to be regarded
as the same injury. This ensures the progression of the disease does not
give rise to separate entitlements under the Act. Diffuse pleural fibrosis
was added within s33 as a compensable disease as part of the 2011
amendments and will also be covered as a successive lung disease.
Successive lung diseases
P:61

It is proposed the new statute consolidate the
successive lung disease provisions which will include
diffuse pleural fibrosis.

Redundant Schedule 5 provisions
326. Schedule 5 clause 2 provides for supplementary payments up to the age
of 70 where a worker demonstrates they would have worked after the
age of 65 had they not been injured. As the age limits have been
removed this clause can be repealed. A savings provision may be
required to preserve this clause for injuries occurring before 1 October
2011 when the age limits were removed, although it is unlikely to be
used as pre October 2011 claims are unlikely to arise.
327. Schedule 5 clause 9 relates to a death occurring before 8 March 1991
and can be repealed.

Disentitlement of compensation to certain mine
workers
328. Section 47 provides for the disentitlement of the payment of
compensation to mine workers in particular circumstances.
329. The origin of s47 goes back to s2 of the Workers' Compensation Act
Amendment Act 1934. Mines regulation legislation commonly provided
for measures dealing with the medical examination of persons
employed, or proposed to be employed, in and about mines. Methods to
be used for the prevention of silicosis or other occupational diseases
affecting or likely to affect such workers were also prescribed. This
included regulating and, where considered necessary, prohibiting the
employment of any person affected by any such disease.
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330. Section 47, as originally introduced, related to procedures under
regulation 6 of the Regulations made under the then Mines Regulations
Act 1906 for medical practitioners to issue provisional certificates.
However, over time, the regulations made under the ruling mines
regulation statute ceased to make provision for this arrangement.
331. The current mines regulation statute is the Mines Safety and Inspection
Act 1994 and the current regulations in force under that Act are the
Mines Safety and Inspection Regulations 1995. There is no provision
under these Regulations for a medical practitioner to issue a provisional
certificate. Accordingly the arrangement referred to in paragraph (c) of
s47 of the Act has fallen into desuetude. As the various limbs of the
processes set out in s47 are conjunctive, rather than disjunctive, in
nature it would appear this disentitling measure is of no effect.
Accordingly it is proposed section 47 is repealed.

Diffuse pleural fibrosis
332. Diffuse pleural fibrosis is one of the four specified industrial diseases
and is included in s33 (establishment as an injury) and s41(1) (liability of
employer(s). To remedy a drafting oversight diffuse pleural fibrosis will
be included in ss41(2) and 41(4).
333. It is proposed the new statute include diffuse pleural fibrosis in
appropriate provisions.

Notification of Schedule 3 diseases
334. Section 48 requires employers to notify WorkCover WA of workers
suffering diseases described in Schedule 3 of the Act. Notifications
about certain Schedule 3 diseases are also required to be forwarded by
WorkCover WA to WorkSafe (e.g. poisoning agents). A duty is also
imposed on medical practitioners to notify WorkSafe of patients suffering
Schedule 3 diseases where it is believed these are work related.
335. WorkCover WA receives details of injuries, including Schedule 3
diseases, as part of the claims process and returns from approved
insurers. Separate notification of Schedule 3 diseases by employers and
medical practitioners is not required. Similarly WorkSafe receives deidentified data from WorkCover WA on all workplace injuries and can,
under s100B, request specific information relating to accidents, injuries
and diseases relevant to occupational safety and health. Accordingly,
section 48 will be repealed.
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Common law procedural requirements for asbestos
diseases
336. The provisions currently in s93R of the Act relating to assessments of
permanent whole of person impairment for asbestos related diseases
require minor changes to reflect current practice. For example, the panel
determination under s38 includes an assessment of permanent
impairment, therefore a separate referral for a panel assessment for
common law purposes is superfluous.
Common law procedural requirements for asbestos
diseases
P:62

It is proposed the new statute align common law
procedural requirements relating to asbestos diseases
with current practice.

Div 4 – Subdivision 4 – Compensation for death
337. This subdivision will set out the entitlements of dependents where a
worker dies as a result of work related injury. In addition to simplification
of the relevant provisions a significant increase in entitlements is
proposed.

Current provisions
338. Under the Act a deceased worker’s dependants have a potential
entitlement to:
 a lump sum payment to a maximum of $283,418 (indexed annually),
or apportionment if more than one dependant;
 a dependent child’s allowance of $54.20 per week (indexed
annually) up to the age of 16 or 21 if in full time study;
 reasonable costs of medical and like expenses incurred between
the date of injury and the worker’s death;
 the cost of funeral expenses up to a maximum of $9,219 (indexed
annually).
339. Financial dependency is an integral element of the scheme entitlements do not pass to the deceased estate.
340. However, there are issues regarding the adequacy of the lump sum
payment to dependents of deceased workers, which is one of the lowest
of all workers’ compensation jurisdictions. The methodology for
apportioning the lump sum between dependants and the requirement to
elect between the child’s allowance and lump sum benefit are also
issues requiring legislative amendment.
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341. In addition, the legislative provisions relating to entitlements for a
workplace fatality are complex and need to be amended to clarify
entitlements and facilitate speed of access to dependants.
342. There is no intention to amend the requirement for financial dependency
or the kinds of dependants eligible for entitlements. However, it is
proposed the new statute:
 clearly set out the meaning of ‘dependant’, ‘member of the family’,
‘spouse’ and ‘defacto partner’ as substantive provisions within the
subdivision dealing with death entitlements;13 and
 redraft the relevant entitlement provisions to more clearly indicate
the entitlements of dependants.
Death and funeral entitlements
P:63

It is proposed the new statute introduce a new
framework for death and funeral entitlements.

Definition of dependant
343. The term ‘dependants’ is defined in s5(1) of the Act along with other
relevant terms including ‘defacto partner’, ‘spouse’, ‘member of a family’.
A definition of dependant is required to establish who is eligible to
access death entitlements. It defines the relationships with the deceased
and the level of dependency necessary to establish an entitlement. Like
most other workers’ compensation jurisdictions dependency relates to
financial dependency on the worker’s earnings:
dependants means such members of the worker’s family as were
totally or in part dependent upon the earnings of the worker at the
time of his death, or would, but for the injury, have been so
dependent

13

See Appendix Four for indicative definition
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344. Entitlements vary depending on whether the person is totally or partially
dependent on the deceased worker’s earnings. Entitlements are
available to dependants who are members of a deceased worker’s
family:
member of a family means spouse, de facto partner, parent,
grandparent, step-parent; any person who stands in the place of a
parent to another person and also that other person, son, daughter,
ex-nuptial son, ex-nuptial daughter, grandson, grand-daughter, stepson, step-daughter (whether the step-son or step-daughter is legally
adopted by the worker or not), brother, sister, half-brother, half-sister;
and with respect to an ex-nuptial worker includes the worker’s
parents, and his brothers and sisters, whether legitimate or ex-nuptial,
who have at least one parent in common with the worker.
345. The defined terms associated with death entitlements are difficult to
locate and understand. It is proposed all provisions dealing with death
entitlements are located in the one division.
Definition of ‘dependant’ etc
P:64

It is proposed the definition of the terms ‘dependant’,
‘member of the family’, ‘spouse’ and ‘defacto partner’ be
consolidated in the new statute and located within the
subdivision dealing with death entitlements.

Lump sum death benefit (totally dependent)
346. Lump sum payments for death are intended to compensate for loss
occasioned by the death of a partner or family member, and to mitigate
the financial impact of a worker’s death on surviving dependants.
347. Currently a person (or more than one person) totally dependent on the
worker’s earnings can receive the ‘notional residual entitlement’ (NRE),
i.e. a lump sum amount of $283,418 (indexed annually). This is the
maximum amount irrespective of the number of totally dependent family
members. Where there is more than one totally dependent person the
amount is apportioned between them by agreement or, in default of an
agreement, according to the respective financial losses suffered, as
determined by an arbitrator.
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348. The current Western Australian lump sum of $283,418 is low compared
to other workers’ compensation jurisdictions14:
Table 1

Jurisdiction

Lump sum death
benefit

Victoria

$543,920

Queensland

$538,715

NSW

$481,950

Comcare

$475,962

South Australia

$454,739

Northern Territory

$348,712

Tasmania

$305,760

Western Australia

$283,418

ACT

$207,192

349. It is proposed the maximum ‘lump sum death benefit’ for family members
totally dependent on the worker’s earnings be increased to 2.5 times the
prescribed amount. In 2013-14 terms this would equate to $516,855.
This is a more reasonable entitlement for totally dependent family
members. A multiple of the prescribed amount is an appropriate
reference point and will ensure automatic indexation occurs in line with
changes to the prescribed amount.
350. Compensation paid to a worker prior to their death will not be deducted
from the lump sum paid to the dependant(s). This is consistent with the
approach adopted in other jurisdictions.

14

Death benefit lump sums from other jurisdictions sourced from the SafeWork Australia publication
Comparison of Workers’ Compensation Arrangements in Australia and New Zealand (April 2013)
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351. The increase would apply prospectively in relation to a death on or after
the date on which the amendment comes into operation.
Lump sum death benefit
P:65

It is proposed the new statute introduce a new maximum
‘lump sum death benefit’ for family members totally
dependent on the worker’s earnings.

P:66

It is proposed the lump sum death benefit be increased
from $283,418 to 2.5 times the prescribed amount
(currently $516,855).

P:67

It is proposed no deduction is to be made from the lump
sum death benefit for prior workers’ compensation
payments to the deceased worker.

Apportionment of lump sum between total
dependants
352. The current legislation is complicated by provisions for dealing with more
than one totally dependent family member. In particular the provisions
affecting access to the lump sum death benefit for dependent children
are complex and unnecessarily restrictive. A choice must be made
between the child’s allowance and an apportionment of the lump sum
payment. In all other workers’ compensation jurisdictions, the weekly
payment for children is not affected if the child also has a claim on the
lump sum payment.
353. It is proposed, rather than detailed provisions, the new statute set out in
a table the family members eligible for the lump sum death benefit and
their proportionate share.15

15 This is similar to the approached used in the Northern Territory workers' compensation legislation.
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Table 2
Dependants

Proportion

Totally dependent spouse or
defacto Partner, no children

100%

One totally dependent child, no
totally dependent spouse or
defacto partner

100%

2 or more totally dependent
children

Equally between children

Totally dependent spouse or
defacto partner, and one totally
dependent child

10% to child, balance to spouse
or defacto partner

Totally dependent spouse or
defacto partner and not more
than 5 totally dependent children

5% to each child, balance to
spouse or defacto partner

Totally dependent spouse or
defacto partner and more than 5
totally dependent children

25% divided equally between
children, balance to spouse or
defacto partner.

Dependant(s) totally dependent,
and where no totally dependent
spouse, defacto partner or
children

An amount that is reasonable
and proportionate to the financial
losses of support suffered, not
exceeding 100%.

354. As proposed in Table 2, where there is more than one totally dependent
family member, the apportionment will not be based on the degree of
financial dependency. Totally dependent children will also receive a
portion of the lump sum even if there is a totally dependent spouse or
defacto who is a parent of the child. An arbitrator may order the
children’s share of the lump sum be paid to WorkCover WA in trust and
applied in the manner specified in the order.
355. As a consequence of the increase in the lump sum payable and the
setting out of the proportionate share between dependents, a ‘minimum
amount’ is no longer required.
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Lump sum apportionment
P:68

It is proposed the new statute set out, in table form, the
family members eligible for the lump sum death benefit
and their proportionate share.

P:69

It is proposed totally dependent children be entitled to a
share of the lump sum death benefit in addition to the
prescribed children’s allowance.

P:70

It is proposed the lump sum payment for a partial
dependent be an amount proportionate to the loss of
financial support suffered. The lump sum payment is not
to exceed the maximum amount for total dependency (or
the prescribed maximum for a dependent spouse,
defacto partner or child).

P:71

It is proposed the new statute no longer provide for a
minimum amount payable as a death benefit to
dependents.

Child’s allowance
356. At present a child’s allowance of $54.20 per week is payable until the
child of a deceased worker reaches 16 years of age or 21 if in full time
study. The child must be totally dependent on the deceased worker’s
earnings. An arbitrator has power to extend the benefit to 21 if
circumstances justify continued support, whether or not the child is in full
time study.
357. Currently the Act distinguishes between the entitlements paid to totally
and partially dependent children. The rationale for this distinction is not
clear and is not applied in most Australian workers’ compensation
jurisdictions. It is proposed both totally and partially dependent children
be entitled to the child’s allowance.
Dependent child allowance
P:72

It is proposed the prescribed children’s allowance of
$54.20 per week (indexed annually) be available to both
totally and partially dependent children.

Election between child’s allowance and lump sum payment
358. The Act requires a child (through the legal guardian) to elect between
the child’s allowance or an apportionment of the lump sum.
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359. Access to the lump sum amount is only available where there is no
totally dependent spouse or defacto, or a totally dependent spouse or
defacto that is not a parent of the child. If an election is made the child
cannot receive the child’s allowance. If no election is made the child will
receive the child allowance.
360. It is proposed the requirement for a child to elect between the child’s
allowance and lump sum payment be discontinued. The removal of the
election requirement and enabling access to partially dependent children
would also remove a significant administrative burden on dependants.
Dependent child allowance and lump sum
P:73

It is proposed the requirement for a child to elect
between the prescribed children’s allowance and lump
sum payment be discontinued.

Payment of funeral and other expenses
361. The provisions relating to funeral expenses will be consolidated into a
single section which provides for the following expenses in relation to a
worker’s death:
 funeral expenses not exceeding $9,219 (indexed annually);
 medical treatment of, or attendance on, the worker.
362. The amounts are to be payable to the person who incurred the expenses
or to whom the whole or any part of the expenses is owed.
Funeral and other expenses
P:74

It is proposed the new statute consolidate all provisions
relating to funeral expenses and medical treatment for a
worker who dies.

Payments to and from the Trust Account
363. Section 218(3) empowers arbitrators to order all or any of the
compensation that is payable to dependants to be paid to
WorkCover WA (which is held in trust) or to the dependants. In practice
the child’s allowance is almost always paid via WorkCover WA’s trust
account, albeit the legal guardian may request the amount be paid
quarterly or other period, including as a lump sum when the child attains
the age of 16.
364. Insurers with dependency claims on their books are invoiced quarterly
for payments into the trust account and are on risk until liability for the
entitlement ceases (when the child attains 16 or 21 if studying).
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365. It is proposed the new statute provide flexibility for the outstanding
liability of the children’s allowance to be discharged via payment of a
lump sum to WorkCover WA. The amount discharged will be actuarially
determined and inclusive of the study allowance to the age of 21, with no
recovery if the child does not pursue study to that age.
Death benefits – Trust Account
P:75

It is proposed the new statute provide for payment of the
prescribed children’s allowance from WorkCover WA’s
Trust Account either weekly or any other period as
specified in an order, but not as an advance payment or
commutation.

P:76

It is proposed the new statute provide for the amount of
the prescribed children’s allowance to be discharged as
a liability of the employer/ insurer by payment of a lump
sum to WorkCover WA.

Where death does not result from injury but
compensation payment had been made
366. Clause 5 of Schedule 1 enables a dependent spouse, defacto partner,
child or step child to redeem a claim where a worker dies but whose
death is not the result of the compensable injury. WorkCover WA is not
aware of this entitlement ever being claimed. The entitlement provides a
payment for a non work related death which is inconsistent with other
entitlements in the Act which require a connection to work related injury.
No other workers’ compensation jurisdiction provides for this entitlement.
Redemption of death benefit claim in certain circumstances
P:77

It is proposed the entitlement of a dependent to redeem
a claim where a worker dies, but the death is not the
result of the compensable injury, be discontinued.

Preliminary costings
367. WorkCover WA has undertaken preliminary costings on implementing
the proposed death entitlements which indicate a minimal impact on
recommended premium rates.

Division 5 – Claim management
368. This division will establish processes for the management of accepted
claims for compensation. It will cover:
 employer/insurer initiated medical examinations;
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 processes for varying, suspending or discontinuing compensation
entitlements;
 recovery of payments and resolution of disputes between
employers.

Current provisions
369. A history of successive amendments to the claim management
provisions has resulted in the various provisions which facilitate
management of a claim being located throughout the Act. There is a
need to ensure the provisions relating to claim management can be
easily located, understood and applied.
370. There are a range of circumstances which may result in a worker’s
entitlements being varied (i.e. discontinued, terminated, ceased,
suspended, reduced or increased). In some circumstances an order of
an arbitrator is required, while in others payments may be varied based
on factual circumstances. The provisions outlining the relevant criteria
and circumstances are located throughout the Act and in many cases
are unclear in scope, application and terminology used.
Claim management provisions
P:78

It is proposed the new statute consolidate all provisions
relating to the ongoing management of a claim.

Medical examinations
371. Medical reports are a primary decision making tool in workers’
compensation claim management, in terms of assisting liability decisions
and the ongoing entitlement to compensation, rehabilitation needs, and
return to work programs.

Requirement to attend examination
372. The provisions relating to medical examinations for claim management
purposes are located in ss64, 65, 66, 66A and 70. Section 64 enables
an employer to require a worker who has made a claim to attend
medical examination prior to a decision on liability.
373. Similarly, s65 enables an employer to require a worker to attend periodic
medical examinations if the worker is receiving weekly payments. The
only difference between the two provisions is s64 applies prior to a
decision on liability, while s65 applies when the worker is receiving
weekly payments.
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374. Section 66 provides for regulations to prescribe the intervals and
regularity of examinations that are allowable. This section was
introduced in 2004 following concerns around workers being required to
attend an unreasonable number of examinations. Section 66 applies to
examinations under both 64 and 65.
375. Section 66A enables an arbitrator to order extra medical examinations if
satisfied it is necessary. No amendment is proposed to s66A apart from
ensuring it is located together with other medical examination provisions.
376. In consideration of the above, ss64, 65 and 66 will be combined under a
single provision to provide clarity around the requirement to attend
medical examinations.
Medical examinations
P:79

It is proposed the new statute consolidate provisions
relating to employer initiated medical examinations.

377. Section 64(2) provides medical examinations cannot be required in
respect of an election made in respect of a back, neck or pelvis injury.
This was inserted in 1993 to prevent employers from forcing a worker to
obtain an assessment for the purposes of a Schedule 2 determination.
This provision is outdated and does not reflect current practice around
Schedule 2 assessments. It is also inconsistent to apply the prohibition
in respect of neck, back and pelvis only. It is proposed the application of
the subsection 64(2) will be discontinued in the new statute.

Variation of compensation by conciliator or arbitrator
378. Arbitrators have express powers to vary the compensation payable to a
worker under ss60 and 62 of the Act. Section 62 confers discretion on
an arbitrator to discontinue, reduce, increase or suspend weekly
payments 'having regard to the past or present condition of the worker.'
This reflects the fact medical certificates and s58 determinations are
prospective in nature and a worker’s circumstances and entitlements
might change in the passage of time. A s62 determination may be made
retrospectively.
379. Sections 60 and 62 both deal with an arbitrator’s power to vary weekly
payments. Both sections allow an arbitrator to suspend, discontinue or
reduce payments, while s62 also enables payments to be increased.
380. A significant body of case law has developed around the interpretation of
ss60 and 62, and when the respective use of each is appropriate.
381. Experience indicates applications are often filed by employers under s60
and 62 concurrently, indicating the relief sought under each provision is
often the same.
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382. It appears reasonable to simplify the circumstances in which an
arbitrator may vary the compensation payable to a worker. As an
example of a simplified approach, the Tasmanian Workers Rehabilitation
and Compensation Act 1988 provides in s88:
A worker, an employer of a worker, or the licensed insurer of the
employer may refer to the Tribunal for review of a weekly payment
being made to the worker.
383. It is proposed a similarly simple provision be inserted to replace sections
60 and 62. The arbitrator will have the discretion to determine the
circumstances where it is appropriate to vary the compensation payable.
The making of a determination will be discretionary and may include an
order a payment be discontinued, reduced, increased or suspended. An
order may be retrospective or prospective.
Application to vary compensation
P:80

It is proposed the new statute introduce a single
provision enabling a worker, employer or insurer to
apply to the Conciliation and Arbitration Services to vary
(discontinue, suspend, reduce) a worker’s entitlement.

Varying compensation in specific circumstances
384. There are various circumstances in which compensation may be
discontinued or reduced or suspended.16 The provisions are located
throughout the Act, and are in some cases stated expressly while
implied in others.
385. It is proposed all provisions enabling compensation to be varied be
stated expressly in a single division. In some cases, this may involve a
cross reference to the substantive provision. For example, suspension
due to failure to participate in a return to work program will be outlined in
the Injury Management Part of the new statute and cross referenced in
the Claim Management Division.

16

Namely return to work with another employer; consent of the worker; return to work with the employer
from whom compensation is due; no longer incapacitated; incapacity is no longer due to the injury; out of
the state; custody/ imprisonment; fail to attend medical examination; fail to engage in return to work; reach
prescribed amount; cessation due to age; election to pursue common law; refuse to comply with medical
panel; refuse to retest hearing; registration of settlement; damages are awarded.
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Discontinuation of weekly payments
386. Section 61 outlines the circumstances where weekly payments may be
terminated or reduced by an employer. The provision provides that
unless the worker consents or an arbitrator has made an order, an
employer can only discontinue or reduce compensation in specific
circumstances, subject to certain conditions. The circumstances are:
 worker returns to work with the employer from whom compensation
is due;
 worker has total or partial capacity for work;
 the incapacity is no longer a result of the injury.
387. Section 61 lacks clarity and requires amendment to make it clear when
incapacity payments can be discontinued or reduced and the criteria to
be satisfied. It is proposed section 61 be amended to clearly outline the
events enabling an employer to discontinue or reduce weekly payments
and criteria applicable.
388. There are other sections in the Act which provide for the automatic
cessation of entitlements, which will also be clearly outlined in the new
statute including:
 where the prescribed amount is reached;
 the claim has been settled/redeemed;
 the worker’s entitlements have ceased due to age (injuries prior to 1
October 2011);
 worker has elected to pursue common law damages (< 25% whole
person impairment);
 damages are awarded.
389. It is proposed the current requirement for an employer to provide notice
to a worker prior to discontinuance or reduction of compensation in
specific circumstances will be maintained.
390. However, it is proposed the notice requirement will not apply to
circumstances where the worker has returned to work with the employer
who was paying compensation. In such circumstances a dispute is
unlikely, as both parties will be equally aware of the relevant facts. The
employer will not have to provide 21 days notice before commencing
wages if the worker has returned to work.
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General power to vary compensation
P:81

It is proposed the new statute clearly outline the specific
circumstances in which an employer can vary
(discontinue, suspend or reduce) a worker’s entitlement.

P:82

It is proposed the new statute clarify an employer may
discontinue or reduce compensation, without issuing a
notice to a worker, where an injured worker has returned
to work with the employer.

Returning to remunerated employment
391. Stakeholders have highlighted there is no remedy available (aside from
engaging in dispute resolution) when a worker fails to respond to a
request to provide particulars concerning remunerated employment
under s59(5). This has implications for the ongoing entitlement to
compensation under the Act.
392. To rectify this, it is proposed to provide where a worker fails to provide
particulars when requested, weekly payments may be suspended until
the information is provided. This will not impact on the worker’s
entitlement to medical expenses.
393. Given the potential impact on an injured worker, and to provide an
adequate opportunity to remedy the situation, the time frame to provide
the particulars will be increased from 7 to 14 days. Further, there must
be proof the worker has received the notice via registered post prior to
any suspension of weekly payments.
394. In addition, some of the elements of section 59 are procedural and it is
proposed they be transferred to regulations.
Returning to remunerated employment
P:83

It is proposed where a worker fails to provide details of
remunerated work with another employer upon request,
weekly payments may be suspended (without the order
of an arbitrator) until the details are provided.

P:84

It is proposed, in relation to commencing remunerated
work with another employer, procedural requirements to
notify be contained in regulations.

Suspension of entitlements
395. Section 63 states:
Where under this Act a right to compensation is lawfully suspended,
no compensation is payable in respect of the period of suspension
unless an arbitrator otherwise orders.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

104

Part 2 – Compensation

396. This has the effect where weekly payments are suspended, no other
compensation (i.e. medical or other expenses) is payable.
397. The new statute will clarify ‘compensation’ includes weekly payments,
medical expenses and other expenses. It is proposed the new statute
expressly provide, where necessary, whether a suspension applies to
compensation or only a specific form of compensation. For example, as
discussed above, failure to provide notice of remunerated work will result
in suspension of weekly payments only.
Suspension of entitlements
P:85

It is proposed the new statute, where required, state
expressly whether a suspension is to all forms of
compensation or only a specific form of compensation.

Workers residing out of state
398. Section 69 provides a worker who leaves the state is still entitled to
receive weekly payments so long as he or she continues to provide
evidence of the continuance of the incapacity, in accordance with
regulations. The current requirement is for such evidence is to be
provided at 3 monthly intervals.
399. There are significant practical difficulties in managing claims where a
worker is residing overseas. These include:
 application of the regulated fee schedule for expenses;
 determining whether particular medical treatment is reasonable;
 conducting dispute resolution;
 language barriers.
400. The current requirements need to be clarified so as to make clear
whether s69 operates as a suspension or discontinuance provision, and
whether medical expenses are still payable notwithstanding the failure to
provide evidence of ongoing incapacity.
401. As a basis for discussion it is proposed all compensation entitlements be
suspended where an injured worker resides outside Australia unless
there is current certification of incapacity. Regulations will continue to
require the worker to provide evidence of identity and the incapacity.
Workers residing outside the state
P:86

It is proposed the new statute provide, where an injured
worker resides outside the state, all compensation
entitlements be suspended unless there is a current
certificate of incapacity.
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Overseas medical practitioners
402. The Regulations provide the worker and a ‘medical practitioner’ must
complete a Form 6 in order to comply with s69. Medical practitioner is
defined in s5 of the Act to include a person not resident in the State or
Commonwealth but who is recognised as a medical practitioner by
WorkCover WA. However, WorkCover WA has not, to date, recognised
any medical practitioners outside of the Commonwealth.
403. Insurers have indicated while they do not currently strictly apply this
condition where the worker resides overseas they have noted the
apparent ability to suspend ongoing payments if the medical practitioner
is not recognised by WorkCover WA.
404. It is proposed s5 be amended to include in the definition of medical
practitioner, persons who are appropriately qualified and registered as a
medical doctor. The definition will need to align with nationally accepted
recognition of overseas doctors.
Definition of ‘medical practitioner’
P:87

It is proposed the new statute define ‘medical
practitioner’ to include persons who are:
i) registered by the Australian Health Practitioner
Regulation Agency;
ii) appropriately qualified and registered outside the
Commonwealth as a medical doctor.

Suspension due to custody/imprisonment
405. The Act currently provides a worker’s entitlement to weekly payments is
suspended whilst in custody or serving a term of imprisonment. This
includes a worker who is held in custody prior to a conviction. For
payments to be suspended, an arbitrator must issue a certificate once
satisfied of the grounds for the suspension.
406. The current provisions provide compensation is suspended from the
date an arbitrator issues a certificate. This means even though a worker
is in custody or imprisoned, the employer will continue to be liable for
compensation until a certificate is issued. It is not consistent with the
intent of the section that compensation continues to be payable whilst a
worker is in custody or imprisoned.
407. Further, whether a worker is in custody or imprisoned is a matter of fact,
and accordingly it does not appear necessary for an employer/insurer to
have the fact ‘certified’ by an arbitrator in order for compensation to be
suspended.
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408. It is proposed where a worker is in custody or serving a term of
imprisonment, entitlements may be suspended by an employer without
the order of an arbitrator. In the event an employer suspends
compensation due to a mistake of fact regarding the worker’s
imprisonment, the employer must pay the worker all entitlements that
would have been payable but for the suspension.
Entitlements of workers in custody
P:88

It is proposed the new statute provide, where a worker is
in custody or serving a term of imprisonment,
entitlements may be suspended by an employer without
the order of an arbitrator.

Disputes between employers/insurers
409. The Act currently establishes (ss73, 74, 74A and 75) the obligations of
employers and insurers where there is a dispute regarding who is liable
(rather than the liability itself) and the process for resolving such a
dispute. The provisions also aim to ensure workers’ entitlements are
preserved even when there is a dispute about who is liable.
410. A complex body of case law has developed around the interpretation of
the provisions, which makes it difficult to ascertain the correct
interpretation and propose a simple alternative. Disputes between
employers and insurers in respect of apportioning liability are, by their
very nature, complex disputes. It is likely, regardless of the provisions of
the Act, novel and complex scenarios will arise, along with
circumstances not contemplated by the legislation. The courts (or the
Conciliation and Arbitration Services) will continue to be required to
make determinations in such matters.
411. It is proposed the current provisions be retained in the new statute and
redrafted to ensure their intent is unambiguous. Any clarification will aim
to preserve the precedent set by current case law.
412. The proposed intent of the provisions is summarised below:

Disputes between employers
 The current employer of the worker is required to pay compensation
until any dispute regarding which employer is liable is resolved.
 The worker is required to provide information regarding previous
employers to the employer paying compensation.
 The employer paying compensation is required to join any other
party alleged to also be liable, if the worker has filed an application
for compensation.
 An employer is able to apply to an arbitrator determine the question
of who is liable (current or previous employer).
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 Arbitrators are empowered to order another employer is liable for
some or all compensation already paid or payable in the future, if
the injury is a recurrence and not a fresh injury, or part recurrence
and part fresh injury.
 WorkCover WA is able to provide insurance coverage records to an
arbitrator if relevant.

Disputes between insurers
 The current insurer is required to indemnify the employer until the
dispute as to which insurer is liable is determined by an arbitrator.
 An insurer may apply to an arbitrator to determine the question of
who is the liable employer, even if an insurance policy specifies
another method for resolution of such disputes.
 An arbitrator is empowered to make such order he or she deems fit
regarding reimbursement and indemnity.
Disputes between insurers
P:89

It is proposed the new statute clarify the provisions
regarding disputes between employers and disputes
between insurers, while maintaining the intent of the
current provisions.

Division 6 – Safety net arrangements
413. This division will establish the measures to safeguard the entitlements of
injured workers who are employed by uninsured employers. The division
covers:
 entitlement of injured workers to compensation payments from the
WorkCover WA General Account in certain circumstances;
 WorkCover WA powers to recover payments made to injured
workers from uninsured employers.

Safety net claims – principals
414. While most employers have workers’ compensation insurance, the Act
provides certain ‘safety net’ arrangements in the event of an injury to a
worker employed by an uninsured employer. Until recently access to the
safety net was limited to statutory compensation, however, legislative
amendments enacted in 2011 broadened access to include common law
damages.
415. The legislative framework for the safety net is provided for in sections
174 to 174A of the Act. The provisions work well although certain
amendments are proposed to improve speed of access where a
principal contractor is involved.
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Speed of access – principal contractor
416. Access to the General Account is, and should be regarded as, a safety
net of last resort. This is particularly relevant in cases involving an
uninsured contractor where there may be liability imposed on a principal
under s175. The intention of s175 is to ensure a worker of an uninsured
contractor is covered by the principal.
417. A remedy under s174 (payment from the General Account) should be
made subject to exhausting rights under s175, otherwise the General
Account effectively underwrites the principal’s liability – contrary to
deeming and insurance provisions of the Act.
418. Most claims involving uninsured contractors are eventually paid by
principals. However there have sometimes been significant delays
before the liability is met and payments are made to injured workers.
There a number of causes for this:
 a reluctance by some principals to accept liability;
 principals being brought into the claims process and proceedings at
a late stage, sometimes after an award is made against the
uninsured employer to pay compensation;
 technical arguments regarding whether a principal is automatically
deemed the ‘employer’ and required to make payment where the
uninsured contractor cannot;
 legal disputes regarding whether the liability of a principal to pay
compensation only applies if an award is made against them
directly.
419. A new provision is required to strengthen the obligation of a principal
contractor to make payment to a contractor’s workers under section 175
in the event the contractor is uninsured.
Safety net arrangements where employer uninsured
P:90

It is proposed the new statute require a principal
contractor to be made a party to proceedings if
WorkCover WA is made aware the principal contractor
may have a liability (in accordance with current s175).

P:91

It is proposed the new statute require a principal
contractor to pay compensation due to a worker of an
uninsured employer (with whom the principal is jointly
and severally liable), irrespective of whether an award is
made against the direct employer only.
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Division 7 – Settlement of claim (redemption)
420. This division will consolidate provisions related to the ability of workers
to redeem or settle their compensation entitlements by way of a lump
sum.
421. The division will cover:
 entitlement to redeem or settle a claim;
 registration processes;
 effect of settlement.
422. The Legislative Review 2009 recommended s67 (Lump sum in
redemption of weekly payments) and s76 (Registration of memorandum
of agreement) be redrafted to simplify and clarify the legislative intent
concerning redemptions and settlements.
423. Settlement activity, recent trends and judicial decisions have highlighted
a number of issues around settlements, including:
 increased use of s92(f) to settle statutory claims;
 ambiguity in the meaning of ‘redemption’;
 restrictions on when a claim may be ‘redeemed’;
 ambiguity regarding the impact of accepting a lump sum for
permanent impairment on future entitlements (and access to
common law damages);
 use of archaic language and lack of clarity in the current settlement
provisions, including the prescribed forms.
424. These issues indicate the need for clear, balanced and contemporary
settlement provisions.

Settlement pathways
425. Two pathways for settlements are proposed with the aim of creating
clear processes to unequivocally settle a statutory claim for
compensation and end a worker’s right to pursue common law damages.
426. A settlement is made to finalise a claim and includes the commutation of
all current and future entitlements.
427. The settlement regime will recognise the distinction between the dispute
resolution process and the settlement of a claim. The purpose of
conciliation and arbitration is to resolve the dispute in question rather
than to facilitate settlement of the claim as a whole. It is proposed where
resolution of a dispute results in the parties agreeing to settle the claim,
that agreement can only be effected through the statutory settlement
pathway. A conciliator or arbitrator will not be able to formalise
settlement of a claim.
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428. The proposed amendments recognise and preserve the intent of the
current provisions, through the scrutiny applied by the Director, to
protect the interests of the worker.17
429. The Director will have broad powers to request further information from
the parties to a settlement and/or require their attendance at a hearing to
answer questions in relation to the settlement.
430. The Director’s decision to approve or refuse a settlement will not be
subject to appeal or amenable to judicial review.
431. Payment of a settlement amount will be required within 14 days of it
being approved or after authorisation as required under the
Social Security Act 1991 (Cth), whichever is the latter. Interest will
accrue on any amount not paid in accordance with the legislative
timeframe.
432. In consideration of the simplified settlement pathway, it is proposed the
existing s92(f) pathway be confined to genuine common law claims
where a worker’s whole person impairment has been recorded and
common law election has been made (see Part 7 – Common Law).

Primary pathway
433. A primary pathway will facilitate the majority of settlements.
434. To enter into a settlement under this pathway, a period of 6 months must
have elapsed from the date the claim for compensation was accepted or
determined. This will apply to any claim for compensation made by the
worker against the employer, whether for incapacity or medical
expenses or otherwise. This pathway will not be available if liability for
the claim is not accepted.
435. It is expected where a claim is being settled under the primary pathway,
both the worker and employer will possess all necessary and
appropriate medical and factual information to form an agreement on the
appropriate settlement amount, in consideration of the entitlements
under the new statute.
436. For a settlement under the primary pathway to be approved, the Director
must be satisfied the:
 amount payable under the settlement is adequate;
 worker is aware of the consequences of entering the settlement.

17 See Kennedy v Brodun Construction Pty Ltd C28-2008 at paragraph 39
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437. Adequacy is to be demonstrated through submission of medical and
factual information outlining the basis of the settlement amount. This
may include:
 an assessment for permanent impairment;
 medical certification outlining likely future treatment;
 the worker’s earnings and likely future incapacity.
438. It is proposed in circumstances where a worker is legally represented,
the Director will not be required to examine the adequacy of the
settlement or consider whether the worker is aware of the
consequences. This recognises the primary purpose of the Director’s
examination to protect the worker’s interests. If a worker is legally
represented, it is the duty of the practitioner to negotiate an adequate
amount and advise the worker of the consequences of the settlement.
439. In the event a worker proceeds with settlement contrary to their
solicitor’s advice, it will be presumed the worker has made a fully
informed decision to settle and should not be prevented from doing so.
440. It is similarly proposed a settlement may be approved if an
unrepresented worker still wishes to settle the claim after having been
informed by the Director that, in the Director’s opinion, the settlement
amount may not be adequate.

Secondary pathway
441. It is recognised in some circumstances the criteria under the primary
pathway will not be met, however, settlement may still be in the best
interests of the worker. It is proposed that parties who wish to settle in
such circumstances will be able to file a settlement with the Director for
examination under a secondary pathway.
442. Settlements filed under the secondary pathway will be subject to more
thorough scrutiny than the primary pathway. This is to recognise the
intention for the majority of settlements to fall under the primary
pathway, with the secondary pathway quarantined for exceptional
claims.
443. To approve of a settlement under the secondary pathway the Director
must be satisfied:
 a ‘special circumstance’ exists;
 settlement is in the best interests of the worker;
 the worker is aware of the consequences of entering the settlement.
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444. What constitutes a ‘special circumstance’ will be prescribed in
regulations. Further discussion and consultation is required around
appropriate ‘special circumstances’, however, it is anticipated to include
scenarios such as:
 where the cost of disputing the claim is likely to exceed potential
entitlements;
 where the worker’s death is imminent;
 multiple employer/injury claims;
 cross border claims;
 claims involving 457 visa workers.
445. Whether settlement is in the worker’s best interests may involve
consideration of the particular special circumstance and any other
relevant factor. Parties may be required to file appropriate information to
substantiate that settlement is in the worker’s best interests.
446. If the worker is legally represented, it will be deemed the worker is aware
of the consequences of the settlement and its approval is in the best
interests of the worker.
Statutory settlement pathways
P:92

It is proposed the new statute introduce a new
settlement regime consisting of a:
i) primary pathway;
ii) secondary pathway available in special
circumstances.

P:93

It is proposed a settlement finalises a worker’s statutory
claim for compensation and ends a worker’s right to
pursue and receive common law damages.
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Part 3
Injury Management
Scope statement
447. The Injury Management Part of the new statute will identify injury
management obligations of each scheme participant and identify the
medical and allied health services and fees available in the scheme.

Proposed Part structure
448. The proposed high level structure of the Part is:
 General
 Medical certificates and work capacity
 Injury management systems
 Return to work
 Injury management case conferences
 Workplace rehabilitation
 Medical and allied health services
449. The different aspects of injury management are to be clearly defined and
located in separate provisions, with the responsibilities of each
participant identified therein.

Key changes
450. The key changes proposed are:
 restructure of provisions to reflect the different aspects of injury
management;
 discontinuance of the Code of Practice (injury management) and
incorporation of its substantive provisions in the new statute;
 greater recognition of the injury management role of the worker’s
treating medical practitioner;
 new requirements relating to the issuing of medical certificates
which specify the period of incapacity together with work capacity
options, to facilitate return to work;
 inclusion of ss84AA and 84AB to the Injury Management Part of the
new statute;
 new provisions to clarify the intent of sections 84AA and 84AB;
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 reinforcing the role of workers in the injury management process
through the introduction of express obligations for injured workers to
participate in:
-

the establishment of return to work programs;

-

injury management case conferences;

 renaming of vocational rehabilitation to ‘workplace rehabilitation’ and
modernising the statute to reflect the contemporary framework for
regulating workplace rehabilitation providers;
 discontinuance of the specialised retraining program regime;
 consolidation of compensable medical and allied health services in
the Injury Management Part of the new statute and a simplified
process for approving compensable health services in the future;
 introduction of a provision enabling WorkCover WA to issue
directions regarding compensable medical and allied health
services.

Division 1 – General
451. This division will set out the general provisions applicable to the injury
management obligations established in the new statute. This includes:
 definition of terms;
 WorkCover WA role in injury management matters (current ss157
and 157B).

Structural changes
452. The Injury Management Part of the current Act does not follow a logical
structure and lacks clarity. For example:
 provisions regarding return to work programs are located throughout
the Part, separated by provisions dealing with vocational
rehabilitation;
 the provision dealing with insurers’ duties is complex and deals with
both injury management systems and return to work obligations.
453. It is proposed the Injury Management Part of the new statute is
structured to introduce separate divisions which deal with the discrete
aspects of injury management (i.e. injury management systems, return
to work programs) and outline the responsibilities of scheme participants
accordingly.
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Structure of Part
P:94

It is proposed the Injury Management Part of the new
statute:
i) be structured with separate divisions for each
discrete aspect of injury management;
ii) outline the responsibility of participants under the
appropriate division or subdivision.

Terminology
454. The term ‘injury management’ is defined in s5(1) of the Act as “the
management of workers’ injuries in a manner that is directed at enabling
injured workers to return to work”. This definition of injury management
is repeated verbatim as one of the purposes of the Act.
455. ‘Return to work’ is also defined in s5(1) of the Act. The definition is
almost identical to the terminology used in section 84AA in relation to an
employer’s obligation to keep an injured worker’s position available.
456. The phrase ‘return to work’ is not used throughout the Act in a manner
that necessitates the extensive definition being located in s5(1). The
definition only relates to the injury management provisions of the Act.
457. It is proposed the definition of ‘return to work’ is located in the Injury
Management Part of the new statute.
Definition of ‘return to work’
P:95

It is proposed the definition of ‘return to work’ be located
in the Injury Management Part of the new statute.

Code of practice
458. The Code of Practice (injury management) (the Code) has the status of
subsidiary legislation (s155A(4)) and prescribes details regarding the
establishment, content and implementation of injury management
systems and return to work programs.
459. The Code contains only 6 operative clauses, is largely administrative
and provides limited practical guidance to assist employers.
460. WorkCover WA issues the Injury Management Guide for Employers
(Employer Guide) which describes employer obligations and process
steps for injury management. The Employer Guide duplicates much of
the information contained in the Code.
461. A number of Australian workers’ compensation jurisdictions utilise
guidance material to provide similar information to that prescribed in the
Code.
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462. WorkCover WA has a mandate under s157 of the Act to provide
information and advice on injury management generally. The mandate
supports the provision of guidance material to assist employers meet
their obligations under the Act.
463. Accordingly, it appears appropriate to repeal the Code and rely on
guidance material to describe appropriate content for injury management
systems and return to work programs. Some of the key requirements
outlined in the Code will be included in the operative provisions of the
new statute, including:
 an injury management system is to be in writing and available to
workers;
 in respect of a return to work program:
-

a worker is to be given an opportunity to participate in the
establishment of a return to work program and agree to the
content;

-

if the worker’s condition changes, the return to work program is
to be reviewed by the parties to the program and amended by
agreement;

-

the worker and treating medical practitioner are to be given
written copies of the return to work program including any
subsequent amendments.

464. If ongoing monitoring by WorkCover WA shows more prescriptive
information is necessary in respect of injury management systems or
return to work programs, regulations may be prescribed.
Code of Practice (Injury Management)
P:96

It is proposed the Code of Practice (injury management)
be discontinued.

P:97

It is proposed the key requirements outlined in the Code
of Practice (injury management) be included in the
operative provisions of the new statute, as appropriate.

P:98

It is proposed the new statute introduce a head of power
for regulations to prescribe requirements for injury
management systems and return to work programs.

Division 2 – Medical certificates and work capacity
465. Under WA’s workers’ compensation scheme, the worker’s treating
medical practitioner is recognised as a key party in injury management
to:
 provide primary medical care to an injured worker;
 diagnose the nature of the worker's injury;
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 co-ordinate medical treatment in relation to the worker's injury;
 monitor, review and advise on the worker's condition and treatment;
 advise on the suitability of, and to specify restrictions on, the work
the worker may be expected to perform;
 initiate and/or take part in the development of return-to-work
programs;
 provide medical certificates for the purposes of the Act.
466. Medical certificates are the primary mechanism for communicating
information to other parties involved in injury management. Certificates
inform decisions about compensation by providing information about the
worker’s injury and level of incapacity. Medical certificates also inform
the return to work process by providing guidance about work restrictions
and work ‘capacity’.
467. There is considerable research showing work is good for health and
wellbeing, while long term work absence is harmful to physical and
mental health. The health benefits of work and the focus on work ‘ability’,
not just ‘incapacity’, is supported by other workers’ compensation
jurisdictions and is reinforced in guidance material, medical certificates
and legislative provisions.
468. The current Act does not include an express requirement for a medical
practitioner to facilitate the return to work process by specifying in the
medical certificate:
 the period of incapacity; or
 what capacity an injured worker has for work.
469. While first and final medical certificates are prescribed under the Act, the
commonly used progress medical certificate has no legislative basis.
Further, the current primary legislative basis for the medical certificates
is to support a claim for compensation and the medical evidence for an
incapacity for work rather than to facilitate injury management.
470. Amendments are proposed to reinforce injury management principles
and the health benefits of work in the new statute and medical
certificates.
471. It is further proposed the new statute provide WorkCover WA with a
head of power to prescribe, in regulations, additional requirements on
the issuing of medical certificates. This might include the maximum
period a certificate can be issued for or requirements for medical review
at certain intervals.
472. It is also proposed the form of medical certificate(s) is approved by the
WorkCover WA CEO.
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Role of treating medical practitioner
P:99

It is proposed the new statute recognise the injury
management role of an injured worker’s treating medical
practitioner.

Issuing of medical certificates and work capacity
P:100 It is proposed medical certificates (certificates of
capacity) must:
i) certify the injured worker’s incapacity for work;
ii) state whether the worker has a current work capacity
or has no current work capacity during the period
stated in the certificate;
iii) specify the expected duration of the worker’s
incapacity.
Medical certificate regulations
P:101 It is proposed the new statute introduce a head of power
for regulations to prescribe requirements or conditions
on the issuing and content of medical certificates.
Form of medical certificates
P:102 It is proposed the new statute empower the
WorkCover WA CEO to approve the form of medical
certificates.
473. The proposed changes to the claims process outlined in this discussion
paper will still require the worker to lodge a claim and (first) medical
certificate with their employer.

Division 3 – Injury management system
474. This division will set out the provisions applicable to injury management
systems and the relevant obligations of employers and insurers. No
substantive changes are proposed to the current obligations of
employers to establish injury management systems.
475. This structural change to the Injury Management Part will clearly outline
the responsibilities of employers in respect of injury management
systems.

Division 4 – Return to work
476. This division will set out the provisions applicable to:
 the obligations of employers, insurers and workers in relation to
return to work programs;
 the issuing of medical certificates and identification of work capacity;
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 other general return to work obligations.

Return to work programs
477. Under s155C(1) an employer must establish a return to work program if
one of the following occurs:
 the worker’s treating medical practitioner advises the employer in
writing that a return to work program should be established for the
worker; or
 the worker’s treating medical practitioner signs a medical certificate
to the effect that the worker has a total or partial capacity to return to
work.
478. The obligation to establish a return to work program does not apply if the
worker has returned to their pre-injury position.
479. The Act does not specifically provide a mandatory requirement for a
worker to participate in a return to work program. However, an arbitrator
can order a worker to ‘participate’ in a return to work program (s156B).
Section 5(1) of the Act defines participate to mean:
participate in the program in a cooperative manner including
attending appointments as required under the program
480. The current definition of participate does not appear to extend to the
‘establishment’ of a return to work program.
481. It is proposed the new statute:
 expressly provide a worker must participate in a return to work
program if the employer is required to establish a program under
s155C(1);
 extend the definition of ‘participate’ for the purpose of a return to
work program to include participation in the establishment of a
program;
 define ‘participate’ in the Injury Management Part.
Return to work programs
P:103 It is proposed the new statute expressly provide a
worker must participate in a return to work program
(including its establishment) if the employer is required
to establish a program.

Employers’ obligations for return to work
482. A number of provisions located in the current Part III - Compensation of
the Act relate directly to issues of injury management, including:
 worker not to be prejudiced by resuming work (s84);
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 employer to keep position available during worker’s incapacity
(s84AA);
 employer to notify worker and WorkCover WA of intention to dismiss
worker (s84AB).

Section 84
483. The intent of s84 is to protect a worker’s entitlement to compensation if
they attempt to resume work but are unable to continue to work due to
their injury.
484. The application of the provision is somewhat unclear and it does not
include the key concept of incapacity.
485. It is reasonable where a worker returns to work, whether due to a
certified capacity for work or voluntarily, the employer is able to resume
the worker’s wages and cease weekly payments of compensation.
486. If the worker is subsequently not able to continue to work, then
compensation will again be payable if the inability to continue work is
due to a certified incapacity for work.
487. It is consistent with the intent of the new statute weekly payments must
be based on an incapacity for work. It is proposed section 84 not be
retained in the new statute.

Section 84AA and 84AB
488. Section 84AA obliges an employer, for a 12 month period of a worker’s
incapacity:
 to keep the worker’s position available if reasonably practicable
(s84AA(1)(a)); or
 if the position is not available or if the worker does not have the
capacity to work in their pre-injury position, provide a position that is
suitable in terms of the worker’s qualifications, capabilities, preinjury status and remuneration (s84AA(1)(b)).
489. Section 84AA(1)(a) modifies the principle of frustration of contract.
Ordinarily, employment may be terminated because of an inability of the
worker to return to work due to extended illness, as the employment
contract is frustrated.
490. Section 84AA(1)(b) requires an employer to provide suitable duties to a
worker if they have capacity but cannot undertake their pre-injury
position. In this regard, both s84AA(1)(a) and (b) complement the injury
management regime by returning the injured worker to their workplace.
491. Sections 84AA is complex as it deals with both issues of injury
management (return to work) and industrial relations (dismissal of
worker). This interaction is known to cause confusion for stakeholders.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

122

Part 3 – Injury Management

492. Employers involved in reasonable disciplinary matters with an employee
prior to a worker’s incapacity may be limited in continuing their
investigations to the point of dismissal. The operation of s84AA may also
limit employers from managing redundancies and reasonable variations
to the structure of their workforce.
493. It is also understood the confusing terms of s84AA can result in workers
not having an opportunity to engage in suitable duties as required by
s84AA(1)(b).
494. It is necessary to clarify the operation of section 84AA to provide
certainty to employers and protection for workers.

Dismissal of injured worker
495. It is proposed within 12 months after a worker is first incapacitated from
work, an employer must not dismiss a worker solely or mainly because
the worker is not fit for employment in a position because of the injury
(see s232B of the Workers Compensation and Rehabilitation Act 2003
(Qld)).
496. An employer will be required to notify WorkCover WA if a worker is to be
dismissed within 12 months. This will provide WorkCover WA with an
opportunity to notify the worker of the provision and their right to seek
advice on whether the dismissal is lawful. The new statute will apply a
penalty if the provision is contravened. This will preserve the current
application of s84AB which strengthens the protection for workers.
497. It is acknowledged the new provision will not provide a direct remedy for
workers if contravened by an employer. This cannot be accommodated
without significant changes to the interaction between the workers’
compensation and industrial relations jurisdictions.
498. While there is no intention to introduce such a link, a breach of the
provision is likely to be taken into account in unfair dismissal
proceedings (see Raymond John Stockwin v Cable Sands Pty Ltd
(1997) WAIRC 528/96). In the event an employer dismisses a worker
contrary to the provision “...the dismissal may...be harsh or
oppressive...as to amount to an abuse of the right to dismiss.”18
499. This proposal will make it clear that a worker must not be dismissed on
the basis of a workplace injury and separates this concept from the
requirement to provide the pre-injury position or suitable duties, which
are fundamentally injury management provisions. The provision will not
impact any protections that exist under any other law.

18

Per Commissioner Beech in Michael Geoffrey Pacey v Modular Masonry (WA) Pty Ltd (1998) WAlRC
1468/97 13 March 1998, pg 5
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Pre injury position and suitable duties
500. The majority of Australian workers’ compensation jurisdictions require an
employer to keep a worker’s pre-injury position available to the worker,
generally for 12 months. It is a fundamental principle of effective injury
management and rehabilitation for a worker to be provided with an
opportunity to return to their pre-injury employment.
501. It is proposed the general intent of the current s84AA be retained,
however, two new provisions will replace s84AA to outline the
requirement to provide to the worker, if he or she attains capacity:
 the pre-injury position; or
 suitable alternate duties if the pre-injury position cannot be
performed.
502. The obligation will not apply if:
 the worker has been lawfully dismissed - this will break the nexus
between the obligations under the provisions and industrial relations
matters; or
 it is unreasonable or impracticable for the employer to comply with
the provisions.
503. It is proposed the obligation will apply for 12 months beginning on the
first day the worker becomes totally or partially incapacitated by a
workplace injury. This will resolve existing ambiguity in the current Act
provisions around when the 12 month period begins.
504. Suitable duties are duties which:
 the worker is qualified to engage in;
 the worker is capable of performing;
 are comparable in pay and status to the pre-injury position
(consistent with the current terms of s84AA(1)(b)).
505. The new provisions will be located in the return to work subdivision of
the Injury Management Part of the new statute.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

124

Part 3 – Injury Management

Pre-injury position and suitable duties
P:104 It is proposed the new statute clarify, where a worker
attains partial or total capacity for work, the employer is
to provide the worker with their pre-injury position.
P:105 It is proposed the new statute clarify, where a worker
attains partial or total capacity for work but is unable to
perform their pre-injury position, the employer is to
provide suitable duties to the worker.
P:106 It is proposed the obligation to provide the pre-injury
position or suitable duties not apply if:
i) it is unreasonable or impracticable for the employer;
or
ii) the worker has been lawfully dismissed.
P:107 It is proposed the new statute clarify the requirement to
provide the pre-injury position or suitable duties
continues for 12 months, commencing when the worker
is first totally or partially incapacitated from work.
Dismissal of worker
P:108 It is proposed the new statute clarify that an employer
must not dismiss a worker solely or mainly because the
worker is not fit for employment in a position because of
the injury. The prohibition is to apply for a period of 12
months after a worker is first totally or partially
incapacitated from work.
P:109 It is proposed the new statute require an employer to
notify WorkCover WA, within 14 days of notifying the
worker of their dismissal. The requirement is to apply for
a period of 12 months after a worker is first totally or
partially incapacitated from work.

Division 5 – Injury management case conferences
506. This division will set out the provisions applicable to injury management
case conferences.
507. Cooperation and consultation in injury management is vital to enable all
parties have a shared understanding about:
 potential barriers to return to work;
 rehabilitation and return to work expectations;
 available support;
 planned activities.
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508. A case conference is not a medical consultation but a meeting which
encourages early communication between parties in the return to work
process. Early intervention and ongoing communication has been shown
to lead to optimal rehabilitation outcomes.
509. Case conferences are not recognised in the Act although fees are
regulated for the attendance of certain medical and allied health care
providers at conferences.
510. Case conferences involve the worker, the worker’s treating practitioner,
the employer and/or insurer. Workplace rehabilitation providers or other
medical and allied health care workers may also be invited to a case
conference.
511. Case conferences are not used to determine questions of liability and do
not fall within the ordinary meaning of ‘medical examination.’
Accordingly, a worker cannot be required to attend a case conference
under ss64 or 65 of the Act.
512. Most Australian workers’ compensation schemes recognise the
importance of case conferences in improving return to work outcomes.
The case conference facilitates early discussion and development of an
action plan for how each conference participant can assist the injured
worker to return to work.
513. To increase recognition of the importance of case conferences in injury
management, it is proposed the new statute include a requirement for an
injured worker to attend an injury management case conference if
requested by the employer, or the employer’s insurer, for the purpose of:
 establishing or amending a return to work program;
 discussing suitable duties and reaching a shared understanding of
workplace issues, barriers and return to work opportunities;
 clarifying any issues or actions identified in a medical certificate or
return to work program.
514. It is necessary to provide restrictions on the number and frequency of
injury management case conferences that may be held. The restrictions
are similar in manner to the restrictions that apply to medical
examinations and reviews arranged by employers.
515. It is also proposed if the worker fails or refuses to attend, an arbitrator
may order the worker to attend. If the worker still fails to attend, their
payments may be suspended.
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Injury management case conferences
P:110 It is proposed a worker be required to attend an injury
management case conference if requested by the
employer or insurer.
P:111 It is proposed an injury management case conference
must be attended by the worker, the worker’s treating
medical practitioner, and either the employer or the
insurer or both.
P:112 It is proposed an injury management case conference
must not be utilised for the purpose of obtaining a
medical examination or medical report or to determine
questions of liability.
P:113 It is proposed if a worker refuses or fails to attend an
injury management case conference without reasonable
excuse, an order may be sought in the Conciliation and
Arbitration Services to compel the worker to attend. If
the worker fails to comply with an order, their entitlement
to compensation may be suspended.

Division 6 – Workplace rehabilitation
516. This division will set out the provisions applicable to workplace
rehabilitation and the regulatory framework for workplace rehabilitation
providers. The proposals do not represent material change to current
practice.

Definition of workplace rehabilitation
517. WorkCover WA approves and regulates vocational rehabilitation
providers.
518. ‘Vocational rehabilitation’ is currently defined as the provision to the
worker of ‘prescribed services’, according to the worker’s assessed
needs, for the purpose of enabling the worker to return to work.
519. Regulation 44 of the Regulations provides an extensive list of prescribed
services which expands the definition significantly to every item and
service descriptor relevant to ‘vocational rehabilitation’.
520. Few Australian workers’ compensation schemes prescribe individual
vocational rehabilitation services in regulations. As workers’
compensation schemes (including WA) approve and regulate vocational
rehabilitation providers, it is common for the regulator to integrate, in
guidelines or conditions of approval, all the services to be provided and
any applicable performance standards.
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521. It is therefore preferable to define ‘workplace rehabilitation’ (as is the
industry term) by reference to the service items, standards and
performance criteria which are established by WorkCover WA and apply
as part of a workplace rehabilitation provider’s conditions of approval.
522. It is proposed the term ‘workplace rehabilitation’ be defined in the Injury
Management Part of the new statute as ‘the provision by an approved
workplace rehabilitation provider of services for the benefit of the worker
aimed at return to work, in accordance with service items, standards and
performance criteria established by WorkCover WA.’
Workplace rehabilitation definition
P:114 It is proposed the new statute introduce and define the
term ‘workplace rehabilitation.’ The use of the term
‘vocational rehabilitation’ will be discontinued.

Regulation of workplace rehabilitation providers
523. The Act defines an ‘approved vocational rehabilitation provider’ as a
person approved under s156 as a vocational rehabilitation provider.
Under s156 WorkCover WA approves vocational rehabilitation providers
subject to such conditions, if any, as it sees fit to impose.
524. Like other workers’ compensation jurisdictions, WorkCover WA is a
signatory to the Nationally Consistent Approval Framework for
Workplace Rehabilitation Providers (the National Framework). Any
organisation seeking to become an approved workplace rehabilitation
provider in Western Australia is required to demonstrate compliance with
the organisational capability standards and return to work principles and
requirements of the National Framework.
525. In Western Australia approved workplace rehabilitation providers are
also required to operate according to additional standards, conditions
and performance criteria which underpin the service provision principles
in the National Framework.
526. There is provision under section 156(3) for the injury management code
to set out requirements for the development and content of service
delivery plans and other requirements relating to vocational rehabilitation
providers. This additional statutory instrument is not used with respect to
vocational rehabilitation providers and can be repealed. Also, the
performance criteria for workplace rehabilitation providers are
established by WorkCover WA directly and not by an advisory
committee under section 100A, as contemplated in s156(2).
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Regulation of workplace rehabilitation providers
P:115 It is proposed WorkCover WA may:
i) subject to criteria and conditions, approve a
workplace rehabilitation provider for a period not
exceeding three years;
ii) suspend or revoke an approval;
iii) impose conditions on an approval;
iv) define services taken to be ‘workplace rehabilitation’.
P:116 It is proposed WorkCover WA may:
i) establish performance standards for workplace
rehabilitation providers generally or specifically and
monitor compliance with those standards;
ii) adopt the provisions of other publications for the
purpose of setting eligibility criteria for approval, and
ongoing conditions and performance standards.

Specialised retraining programs
527. Specialised retraining programs were introduced as part of the 2004
amendments to the Act.
528. The amendments introduced a new entitlement (equal to 75% of the
prescribed amount) which intended to assist the small number of
workers with a whole person impairment above 10% but less than 15%,
who are unable to pursue common law damages.
529. Specialised retraining programs were introduced to enable a worker to
undertake formal vocational training and/or study through technical or
tertiary institutions or training courses of no longer than three years
duration.

Specialised retraining programs in practice
530. The entitlement to engage in a specialised retraining program has not
been accessed by any worker since the introduction of the entitlement.
531. No other workers’ compensation jurisdiction in Australia provides an
entitlement of a similar scale with similar conditions.
532. In addition to specialised retraining programs, injured workers are
entitled to a sum equal to 7% of the prescribed amount for vocational
rehabilitation. Vocational rehabilitation includes a variety of services
aimed at assisting an injured worker return to work, including training
and education services where appropriate.
533. In light of the above, it is proposed the specialised retraining program
regime be discontinued.
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Specialised retraining programs
P:117 It is proposed the specialised retraining program regime
be discontinued.

Division 7 – Medical and allied health services
534. This division will set out the provisions relating to medical and allied
health services including heads of powers for:
 regulations to prescribe compensable health services and the
eligibility criteria for professionals providing these services in the
future;
 WorkCover WA to issue guidelines and directions on matters
relating to compensable medical and allied health services.

Compensable services and approved health
providers
535. The Act recognises certain medical and allied health services as
compensable under the Act (Schedule 1 clause 17). Clause 17 (1) refers
directly to dental, medical, surgical, physiotherapy and chiropractic
attendance and treatment. There is also a general reference to
attendance and treatment that is ‘approved treatment’.
536. Section 5(1) further defines ‘approved treatment’ as occupational
therapy, clinical psychology, speech therapy and any kind approved by
the Minister for the purposes of the definition by notice published in the
Gazette. Osteopathy, counselling psychology and exercise physiology
have been approved by the Minister and gazetted under the section.
537. The terms ‘dentist’, ‘medical practitioner’, ‘specialist’, ‘chiropractor’ and
‘physiotherapist’ are all defined in s5(1). Most link to the applicable
registration boards under the Health Practitioner Regulation National
Law (Western Australia). Other health providers are not defined.
538. The legislative framework relating to compensable medical and health
services spans various sections of the Act and statutory instruments
including regulations and ministerial declaration. These arrangements
will be consolidated in a single part of the new statute to describe:
 all services currently listed – medical, dental and specialist
attendance and treatment, physiotherapy and chiropractic;
 services found in the definition of ‘approved treatment’ (occupational
therapy, clinical psychology, speech therapy);
 services approved by the Minister by notice in the Gazette
(osteopathy, counselling psychology and exercise physiology).
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539. The ability to approve additional compensable health services and the
professionals eligible to provide these services are also matters for
regulations. There is no intention to change the status or eligibility
criteria for the current professionals providing compensable services.
Medical and allied health services
P:118 It is proposed the new statute introduce a head of power
for regulations to prescribe:
i) compensable health services;
ii) the class of professionals eligible to provide
compensable services;
iii) any qualifications or experience a person requires
to give or provide a treatment or service to an injured
worker.

Medical and allied health fees
540. The Act provides a head of power for the Governor, on the
recommendation of WorkCover WA, to make regulations fixing scales of
fees to be paid to:
 medical specialists and other medical practitioners;
 dentists;
 physiotherapists;
 chiropractors;
 occupational therapists;
 clinical psychologists;
 speech pathologists;
 approved vocational rehabilitation providers;
 persons providing ‘approved treatment’.
541. As an alternative to listing the professions it is proposed a general head
of power be made to fix scales of fees to be paid to medical and health
professionals eligible to provide compensable services.
542. The current statutory requirement to ‘negotiate’ with medical and allied
health providers under s292(4) and (5) will be removed.
543. The current regulation making process requires consultation with
relevant interest groups. Consultation is more appropriate process on
fee related matters where the regulator is making a proposal in the
broader public interest.
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Medical and allied health fees
P:119 It is proposed the head of power to fix scales of fees for
medical and health services be located in the Injury
Management Part of the new statute.

Health services directions and guidelines
544. From time to time scheme stakeholders have sought guidance on the
appropriateness of certain health services provided to injured workers.
For example, guidance has been sought on the frequency of certain
services, unscheduled items such as pain management programs, and
the ability to charge for tele-consultations in remote areas etc.
545. While there is no intention to intervene in the clinical decisions of
medical and allied health providers there is a need for WorkCover WA to
be able to issue directions or publish guidelines on particular issues
where this is in the best interests of the scheme. Many workers’
compensation jurisdictions issue directions or guidelines on matters
such as:
 the referral process for allied health services;
 the appropriateness of certain services;
 billing issues;
 the importance of outcome based treatment and a biopsychosocial
approach to managing workers’ injuries.
546. An example of a best practice guide is the Clinical Framework for the
Delivery of Health Services19 which has been endorsed by all workers’
compensation and motor accident schemes.
Health services directions
P:120 It is proposed the new statute include a head of power
for WorkCover WA to issue directions:
i) establishing rules to be applied in determining
whether a treatment or service is reasonably
necessary;
ii) limiting the kinds of treatment and service (and
related travel expenses) for which an employer is
liable;
iii) establishing standard treatment plans for the
treatment of particular injuries or classes of injury.

19

The Transport Accident Commission (TAC) and WorkSafe Victoria, 2012.
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Part 4
Medical Assessment
Scope statement
547. The Medical Assessment Part of the new statute will establish:
 powers to designate and regulate approved medical specialists;
 processes for evaluation of impairment;
 processes for convening medical panels.

Proposed Part structure
548. The proposed high level structure of the Part is:
 Approved medical specialists
 Evaluation of impairment
 Medical assessment panels
 Medical advisory committee

Key changes
549. The key changes to the current Act are:
 increased regulation of Approved Medical Specialists (AMS);
 introduction of a simplified and consolidated process for the
management of all types of medical panels;
 WorkCover WA be empowered to appoint medical practitioners to
the medical advisory committee.

Division 1 – Approved medical specialists
Current provisions
550. AMS were introduced into the WA workers' compensation scheme in
2005 when ‘impairment’ replaced ‘disability’ assessment for various
entitlements under the Act. Prior to 2005 medical assessments could be
conducted by any medical practitioner.
551. WorkCover WA has been working with other jurisdictions to consider
options for nationally consistent arrangements relating to the
assessment of permanent impairment. The proposals below can
accommodate a future national framework.
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552. AMS play a key role in the scheme and are responsible for the
assessment of the degree of permanent impairment of a worker for the
purpose of:
 schedule 2 entitlements;
 access to common law damages;
 participation in specialised retraining;
 eligibility to receive extension of medical expenses entitlements.
553. The Act provides for the designation of a person as an approved medical
specialist. In order to be gazetted a person must, in the opinion of
WorkCover WA:
 be sufficiently trained in the WorkCover Guides;
 satisfy other gazetted criteria for designation as applied by
WorkCover WA.
554. The Act requires WorkCover WA to monitor impairment assessments for
consistency and compliance with the Act. A capacity exists to require
AMS to enter into an agreement with WorkCover WA in relation to
procedures, fees and relevant matters. To date there are no such
agreements. The Legislative Review 2009 noted:
However, no agreements have been entered into in part due to
medical practitioner uncertainty over issues such as patient
confidentiality, the scope of the monitoring process and the status of
assessments undertaken but then not used by workers. The AMA has
argued formal agreements are unnecessarily bureaucratic and would
add little or no value to ensuring the quality and consistency of
assessments.
555. While the monitoring of assessments for consistency has continued in
the absence of agreements, WorkCover WA is seeking to develop a
more robust process. The 2009 review also noted:
There is no time limit on the designation of AMS and in the general
circumstances where AMS refuse to enter into an agreement under
s146F(3) and in specific cases of repeated non-compliant
assessments, the capacity of WorkCover WA to undertake corrective
action against AMS is uncertain. The only power of WorkCover WA in
these circumstances is to cancel a person’s designation as an AMS
and there is no capacity for WorkCover WA to require ongoing
training, minimum numbers of assessments, time limits on approval,
or similar requirements on AMS. It should be noted these issues
relate only to impairment assessment and not to general medical or
professional conduct issues which would be dealt with by the
statutory registration bodies.
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556. AMS assessments have the capacity to affect the rights of an injured
worker to access entitlements and the common law system and obtain
other entitlements. These are all issues impacting both on the individual
worker and the scheme as a whole. In this environment WorkCover WA
has a primary role in monitoring and maintaining the reliability of the
impairment assessment process.
557. In 2009 WorkCover WA recommended the Act be amended to provide a
head of power for regulation of AMS including:
 approval;
 peer review;
 complaint assessment procedures;
 other matters relevant to performance of functions.
558. In addition to the 2009 proposals, an appointment period of 3 years is
proposed.
559. As noted, there is uncertainty about the capacity of AMS to release
impairment assessments to WorkCover WA. It is proposed the new
statute provide for an express requirement for AMS to release
impairment assessments to WorkCover WA on request.
Regulation of Approved Medical Specialists
P:121 It is proposed the new statute include a head of power
for regulations to prescribe a framework for the
regulation of Approved Medical Specialists.
P:122 It is proposed Approved Medical Specialists be
approved for a 3 year period.
P:123 It is proposed the WorkCover WA CEO be empowered
to require an Approved Medical Specialist to produce
impairment assessments for inspection and review on
request.
P:124 It is proposed the new statute include an express power
for WorkCover WA to place conditions on the
designation of an Approved Medical Specialist, and
suspend or revoke a designation for non-compliance
with conditions.
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Division 2 – Evaluation of impairment
Impairment assessment process
560. Section 146H requires an Approved Medical Specialist who has
assessed a worker to provide both a report and a certificate to the
worker and the employer. The Act requires the report to state the
worker’s degree of impairment and to include details and justification of
the assessment. Essentially a certificate restates the assessment that
should be provided in the report. It is proposed the requirement for a
separate certificate of the worker’s degree of impairment be removed.

Division 3 – Medical assessment panels
561. This division will establish processes for medical panels, including:
 appointment;
 convening;
 procedures;
 determinations;
 review;
 remuneration.

Current provisions
562. The WA workers’ compensation scheme provides for primary decision
making and/or review of medical questions through the following medical
panels:
 industrial diseases medical panels which make determinations on
medical questions related to claims for pneumoconiosis,
mesothelioma, diffuse pleural fibrosis and lung cancer;
 medical assessment panels which determine medical questions
referred by an arbitrator or conciliation officer;
 approved medical specialist panels which determine questions
referred by an arbitrator on the degree of impairment.
563. The Legislative Review 2009 found there was a high level of duplication
in the Act in relation to medical panels. It recommended:
the Act be amended to implement common arrangements for panels
determining medical and other questions arising within the workers’
compensation scheme subject to these arrangements maintaining the
requirement for panels to have specific expertise in the matters to be
determined.
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564. Where possible, as proposed in the 2009 review, administrative matters
for all medical panels will be aligned as will provisions concerning
powers, procedural matters and the status and process of
determinations.
565. The qualifications of medical practitioners who sit on the various medical
panels is dictated essentially by the nature of the question referred to
them. There is no proposal to change these established principles.
566. The remuneration of medical practitioners who sit on panels is currently
determined by the Minister. There is no proposal to change the
remuneration provisions.

Appointment of medical practitioners as eligible to
sit on a medical assessment panel
567. A register of medical practitioners eligible to be members of a medical
panel is maintained by WorkCover WA. Appointment to the register is
made by the Minister following consultation with the Australian Medical
Association (WA).
568. It is proposed in the interests of an approach consistent with the
appointment of approved medical specialists, WorkCover WA be able to
approve a medical practitioner for the purposes of the register with
reference to criteria as applied by WorkCover WA.

Convening Medical Assessment Panels
569. Medical panels are currently convened by the either the Director or the
Registrar who are also responsible for appointment of the Chairperson.
It is proposed:
 medical panels be convened by the WorkCover WA CEO on referral
from a conciliation officer or arbitrator;
 the chairman of a medical panel is appointed by the
WorkCover WA CEO.
570. There is no proposal to alter the composition of a medical assessment
panel or the nature of the questions referred.

Approved Medical Specialist panels
571. It is proposed the current Approved Medical Specialist panels will be
referred to as medical assessment panels convened by the
WorkCover WA CEO on referral from an arbitrator. A question currently
referred to an Approved Medical Specialist panel will be referred to a
medical assessment panel comprised of AMS.
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Industrial disease medical panels
572. There is no proposal to alter the nature of the questions referred to the
industrial diseases medical panel or to its composition. The majority of
processes in s36 of the Act will remain unchanged, however, it is
proposed the Chairman of each medical panel will be appointed by the
WorkCover WA CEO rather than the Minister. Section 38 will be retained
in the new statute.
573. It is also proposed the medical practitioners who sit on the industrial
diseases medical panel be approved for the purpose of the register of
medical practitioners.
Medical assessment panels
P:125 It is proposed WorkCover WA approve a medical
practitioner for the purposes of the register of medical
practitioners eligible to be a member of a panel.
P:126 It is proposed the WorkCover WA CEO convenes and
appoints the Chairperson of all medical panels.
P:127 It is proposed separate provisions for Approved Medical
Specialist panels be discontinued.

Division 4 – Medical advisory committee
574. The medical advisory committee’s role is to advise on matters relating to
the WorkCover Guides for the Evaluation of Permanent Impairment and
assessment of matters of a medical nature.
575. The current Act empowers WorkCover WA to appoint a medical advisory
committee. Appointment of medical practitioners to the medical advisory
committee currently requires consultation with or nomination by the
Australian Medical Association (WA) and Ministerial approval.
576. It is proposed WorkCover WA be empowered to appoint medical
practitioners to the medical advisory committee. In relation to
appointments to the committee WorkCover WA will consult with any
organisation it considers has a relevant interest.
577. It is proposed provisions relating to appointment of the medical advisory
committee be located in the Medical Assessment Part of the new
statute.
Medical advisory committee
P:128 It is proposed the new statute empower WorkCover WA
to appoint medical practitioners to the medical advisory
committee.
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Liability and Insurance
Scope statement
578. The Liability and Insurance Part of the new statute will establish the
workers' compensation liabilities of employers and associated insurance
obligations. The Part will also provide for the approval of insurers and
self insurers, and processes for fixing recommended premium rates.

Proposed Part structure
579. The proposed high level structure of the Part is:
 General
 Employers’ liability and insurance obligations
-

Employers’ obligation to insure

-

Deemed employers

 Self insurance
 Licensed (approved) insurers
-

Licensing (approval) and renewal

-

Insurers’ obligations

 Premium rates

Key changes
580. The key changes proposed to the current Act are:
 the form, terms and conditions of standard employer indemnity
policies to be regulated along with policy endorsements or
extensions;
 specific provision for ‘burning cost policies’;
 removal of existing exclusion of war from standard employer
indemnity policy;
 prohibition of contractual indemnities to third parties (other than for a
principal);
 simplification of wage declaration requirements for contractors;
 WorkCover WA to be responsible for approval of insurers and self
insurers;
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 clarification of the status of Insurance Commission of WA and public
authorities;
 changes to the insurance regime for industrial disease liabilities of
mining employers.

Terminology
581. Some sections of the Act refer to a ‘policy of insurance’ although the
term is not defined in the Act (ss160(1) and (2), 101(e)). Other sections
refer to the ‘policy or contract of insurance’ (ss160(3a) and (4), 171).
Further, s5(1) defines ‘contract of insurance’ to include a cover note.
582. There is no basis in the Act for distinguishing between a ‘policy of
insurance’ and a ‘contract of insurance’. The preferred approach is to
use the term ‘policy of insurance’ which will be defined to include the
proposal for insurance, cover note, contract of insurance, the employer
indemnity standard wording, policy schedule and policy extensions.
These will all form part of the ‘policy of insurance’ employers are
required to effect or renew.
Policy of insurance - terminology
P:129 It is proposed the new statute refer to ‘policy of
insurance’ throughout, rather than ‘contract of
insurance.’

Division 1 – General
583. The General division of this Part will set out general provisions relevant
to liability and insurance obligations. Specifically it will define a number
of terms applicable to the Part.

Division 2 – Employers’ obligations
584. The Employers’ Obligations division of this Part will establish the
obligation of employers to hold insurance with an approved insurer, and
provide wages information to an approved insurer.
585. In addition to reordering and redrafting of relevant existing provisions as
necessary, changes are proposed to address identified issues regarding:
 scope of employer’s duty to insure;
 remuneration and records;
 insurance obligations of deemed employers;
 contractual indemnities.
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Scope of employer’s duty to insure
586. Section 160(1) sets out the scope of an employer’s duty to insure.
Employers are required to insure for:
 the full amount of the employer’s liability to pay compensation under
the Act to any worker employed by the employer;
 the amount of the employer’s liability to pay damages to a worker,
other than a deemed worker (s175).
587. No changes are proposed to the general scope of an employer’s liability
to insure. The existing legislation provides sufficient clarity and certainty.
588. By virtue of a standard policy of insurance imposed on insurers by
WorkCover WA in 2011 and underpinned by regulations, employers are
not required to insure for:
 an aggregate amount of damages exceeding $50 million arising out
of all claims in respect of a single event;
 liability to pay compensation or damages arising out of events such
as war, military or usurped power;
 liability to pay damages in respect of injuries occurring outside of
Australia or in a jurisdiction outside of Australia; or
 any liability to pay compensation or damages in respect of specified
industrial diseases arising from employment in any mine or mining
operation.20
589. The scope of the war exclusion is very broad and would appear to
capture even minor events. It is proposed the exclusion for war be
removed. An employer’s liability to insure extends to workers who are
placed overseas and there is no basis to exclude war like events. The
exclusion does not apply in other workers’ compensation jurisdictions.
Exclusion of war
P:130 It is proposed workers’ compensation insurance policies
be required to indemnify claims arising out of war and
other hostilities.

20

The Insurance Commission of Western Australia is the only insurer authorised to issue policies insuring
against liability to pay compensation for these diseases (s162)
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Remuneration and records
590. The Act requires employers to provide an estimate of the aggregate
amount of ‘remuneration’ payable at the commencement of a policy
period and verify the actual amount at renewal (usually 12 months), at
which time a premium adjustment may be required for any significant
variation.
591. Full and accurate disclosure of the amount of remuneration paid to
workers by employers is important for the following reasons:
 the amount of remuneration is a key factor taken into account by
insurers in determining the premium to be paid by an employer21;
 understating the amount of remuneration can result in recovery of
underpaid premium by WorkCover WA and/ or prosecution.
592. Section 159 defines ‘remuneration’ for insurance purposes. Unless
excluded by regulations, the remuneration includes core elements such
as:
 wages;
 salaries;
 sums paid under an agreement to perform a specified quantify of
work;
 piece rates;
 work on a bonus or commission system;
 prescribed ‘remuneration’.
The definition excludes compensation payments and damages.
593. WorkCover WA inspectors have comprehensive powers under s175B to
inspect employment and remuneration records. In certain circumstances
inspectors may require an employer to provide a certificate from an
auditor containing a statement as to the number of workers and the
amount of remuneration paid over a specified period.
594. Under standard terms of the policy of insurance, approved insurers are
also empowered to inspect remuneration records and will often require
auditors to undertake this function.
595. Section 172 authorises WorkCover WA to recover underpaid premiums
from employers and pay the amounts to insurers. The Act does not
expressly address insurers’ costs associated with engaging auditors and
inspecting remuneration records.

21

Other factors include the recommended premium rates set by WorkCover WA for the relevant industry
class, employer’s risk profile, claims experience and market competition.
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596. Section 174A of the Workers Compensation Act 1987 (NSW) provides
for recovery of inspection costs by the relevant authority or insurer. A
similar arrangement is proposed in WA where the audit reveals a
significant understatement of workers employed and/or remuneration.
597. It is proposed cost recovery apply where an audit by a prescribed person
indicates the employer has understated the amount of remuneration paid
to workers by more than a prescribed percentage over the relevant
policy period.
Audit of remuneration declarations
P:131 It is proposed the new statute provide in prescribed
circumstances audit costs incurred by WorkCover WA or
an insurer be recoverable from an employer.

Record keeping requirements
598. The Act is currently silent on the record keeping requirements of
employers in relation to workers’ compensation insurance, specifically
details relating to workers employed and remuneration. Such records
are required to ensure accurate statements at policy inception and
renewal. Most workers’ compensation jurisdictions require employers to
maintain and supply certain records for insurance and compliance
purposes.
Remuneration declarations – record keeping
P:132 It is proposed the new statute require employers to
make and maintain correct records of remuneration and
the trade or occupation of all ‘workers’ employed by the
employer.
P:133 It is proposed the new statute require records of
employment be retained for 7 years from the date a
worker ceases to be employed by the employer.

Insurance obligations of deemed employers
Premiums payable in the contract chain
599. Section 160(1) of the Act requires every employer to obtain insurance for
the full amount of liability to pay compensation under the Act. Employer
means not only a direct employer but also a ‘deemed employer’ and
includes liabilities of a principal to a contractor’s workers under s175.
600. Where s175 applies it will invariably be the case a subcontractor will
have at least two employers who are required by the Act to maintain
insurance cover in the event of claim, i.e. the direct employer
(contractor) and the deemed employer (principal).
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601. Sections 5(1), 160(2) and 175 have the effect of requiring contractors
and principals to both declare the remuneration of the contractor’s
workers for work related to the trade or business of the principal. This
creates a situation where it may be possible for insurers to levy a full
premium in respect of the same subcontractor on the principal and any
contractors in the contract chain. In such circumstances two or more
employers in a contract chain may be declaring the remuneration and
paying premiums for workers already covered. It can be argued this
leads to a ‘dual insurance’ arrangement and a significant double dip in
premium for a small residual risk.
602. In practice, principals generally require contractors to obtain a policy of
insurance which provides indemnity to the principal under the
contractor’s policy. Section 175(2) supports this practice in providing a
statutory indemnity to the principal from the contractor for the principal’s
liability under s175.
603. During the 2009 legislative review insurers advised that principal’s
remuneration declarations separately identify the remuneration paid by
contractors to their workers. The remuneration amount attributable to the
principal’s contractors is typically discounted by up to 50 per cent in the
calculation of the premium payable by the principal.
604. As an alternative, insurers may apply a small additional levy (in the order
of 5% of premium) to the policies of contractors to cover the costs
associated with indemnifying principals.
605. In most cases claims are made against the contractor as direct
employer. Compliance with the Act will always result in an element of
dual or overlapping insurance in a contract chain situation, as the
contractor or principal may be liable to respond to a workers’
compensation claim by the contractor’s worker.
606. However, amendments could be made to avoid the requirement for a
principal contractor to estimate and verify the remuneration of
subcontractors (or details of the contract value and labour costs) where
the principal is appropriately indemnified under the contractor’s policy.
607. The proposed changes would not affect the principal contractor’s liability
to make payments but may assist in reducing the premium payable
where prudent insurance arrangements are in place.
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Remuneration declarations in the contract chain
P:134 It is proposed the new statute not require a principal
within the meaning of section 175 of the current Act to
estimate and verify remuneration details of contractors’
workers if:
i) the relevant contractor’s insurance policy is
extended to indemnify the principal for liabilities
under section 175;
ii) the principal has evidence of the relevant
contractor’s valid certificate of currency and principal
indemnity extension;
iii) the principal verifies this information at
commencement and renewal of their own insurance
policy.

Contractual Indemnities
608. The issue of contractual indemnities was raised in the 2009 review and
remains an area of stakeholder concern.
609. Contractual indemnities are a risk transfer mechanism and are often
used in commercial contract negotiations. In the workers’ compensation
scheme contractual indemnities may be recognised by approved
insurers through endorsements or amendments to workers’
compensation policies.
610. While indemnities may take various forms, the general intention is to
protect the recipient of the indemnity (e.g. a principal contractor) from
any legal liability, loss, claim or proceeding in respect of personal injury
to contractors and their workers. The indemnities do not limit or
compromise the entitlements of workers.

Traditional ‘upward’ indemnity – principal / contractor
611. Within the WA workers’ compensation scheme principal contractors are
entitled to a full indemnity from contractors for liability in respect of
statutory compensation paid to the contractors’ workers.
612. This statutory indemnity operates in one direction and does not cover
common law damages.
613. In practice principal indemnity extensions (or endorsements) to the
standard employer indemnity policy are offered as an option by workers’
compensation insurers to indemnify principals against both
compensation and legal liability to pay damages to a contractor’s
workers.
614. Where principal indemnity extensions are offered, workers’
compensation insurers typically waive rights of subrogation against the
principal.
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615. In effect, principals are held harmless from any loss, inclusive of
common law damages. While this shifts the financial cost from the
principal to the contractor, it may be seen as a logical extension to the
full indemnity the principal is entitled for payment of statutory
compensation.
616. From an underwriting point of view the risk is broadly quantifiable as
there is some awareness of the contract value, wages information and
claims experience. Insurers may levy an additional premium on
contractors required to indemnify principals in order to cover this
additional risk.
617. Principal indemnity extensions may be subject to evidence of
appropriate governance arrangements regarding the particular contract
or project, including evidence of appropriate safety systems. The
indemnity may be confined to arrangements where the work is directly
related to the principal’s trade or business and the injury occurs at their
workplace or a workplace under the principal’s control or management.
618. This review does not propose any change to the traditional upward
indemnity between contractor and principal relating to common law
damages. A regulation making power to permit, limit or modify policy
extensions will provide a mechanism to standardise or regulate policy
extensions.

Project specific/mutual indemnities
619. Of particular concern is an emerging demand by principal contractors in
large scale projects for much broader workers’ compensation extensions
to the traditional ‘upward indemnity’ between a principal and contractor
described above.
620. The arrangement involves an upward indemnity between principal and
contractor and also a sideways indemnity for common law liability
between all contractors engaged on the same project. The sideways
indemnity binds parties that would otherwise have no contractual or
employment relationship with one another. The arrangement is
established by a ‘mutual indemnity’ and ‘hold harmless’ scheme
between the parties. The contract between the parties is accompanied
by a waiver of subrogation against any other party or the principal.
621. The intention is each party will bear their own costs and will not sue or
seek recovery or contribution from other signatories to the agreement. It
is understood this is a common inclusion for other insurance classes but
has not previously been applied in relation to common law liabilities and
workers’ compensation insurance arrangements.
622. Some of the key issues and risks with these types of contractual
indemnities include:
 transfer of public liability costs into the scheme;
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 lack of control over safety standards of third parties;
 risk is unquantifiable;
 distortion of true cost of claims;
 increased exposure for contractors;
 statutory indemnity and recovery provisions undermined.

Transfer of public liability costs into the scheme
623. Contractors and their workers’ compensation insurers are effectively
being asked to absorb the cost of personal injury claims arising out of
particular projects without any contribution from the public liability
market. As common law claims against principals and third parties are
not insured under workers’ compensation laws, there is potential for
significant cost shifting if sideways indemnities become an accepted
commercial practice.

Lack of control over safety standards of third parties
624. Neither a contractor, nor its insurer, has any control over or awareness
of the safety standards and claims experience of other contractors who
may be signatory to a mutual indemnity. A third party contractor’s
liabilities relate to acts beyond the control of other contractors who have
no direct or even deemed employment relationship with them. Unlike
traditional insurance/ indemnity arrangements, contractual indemnities
do not include built-in financial penalties for the negligent party. This
reduces the financial consequences of poor safety and health practices.

Risk is unquantifiable
625. The inherent risk of mutual indemnity arrangements is unquantifiable
from an underwriting point of view and beyond the scope of the risks on
which the insured contractor’s premium can be calculated. There is also
a lack of reliable data for the insurer to assess the risk.

Distortion of true cost of claims
626. A broad ranging indemnity distorts the true cost of claims at a policy and
industry classification level and may distort premium rates.

Increased exposure for contractors
627. A contractor may provide an indemnity as part of contract negotiations
without adjustment to their insurance policies. This can lead contractors
being required to pay liabilities without the protection of insurance cover.
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Statutory indemnity and recovery provisions undermined
628. Mutual indemnities are inconsistent and possibly in conflict with the
statutory indemnity provided for in s93(1) and (2) which can be enforced
against a negligent third party (irrespective of any contractual
arrangement in place). Legal precedent has established the s93
indemnity cannot be contracted out due to the prohibition in s301. In
Delron Cleaning Pty Ltd v Public Transport Authority [2008] WASCA 68
EM Heenan AJA agreed with the trial judge’s conclusions that in reading
s93(1) and (2) as a whole:
There is a legislative intent that the employer is entitled to be
indemnified against his liability to make compensation payments
under the Act to the extent to which another party, not the worker, has
been responsible through negligence for causing the disability.

Proposed option
629. In late 2012 WorkCover WA issued a bulletin clarifying its position
mutual indemnity and hold harmless arrangements involving unrelated
parties should not be adopted. However legislation is considered
appropriate to provide certainty about the status of these arrangements.
630. In Victoria contractual terms requiring an employer to indemnify a third
party in relation to a third party’s liability to pay damages are void
(Accident Compensation Act 1985, s138(4A)). It is proposed a variation
to the Victorian statutory prohibition be included in the new statute. This
would prohibit and nullify contractual indemnities to third parties other
than principals who are indemnified under s175(2) and given an
indemnity for common law damages via an insurance policy extension or
endorsement.
Contractual indemnities
P:135 It is proposed the new statute void any term of a
contract which requires an employer to indemnify a third
party in respect of the third party’s liability to pay
personal injury damages.
P:136 It is proposed the new statute prohibit a third party from
requiring an employer to obtain a policy of insurance
extending cover to a third party for its liability to pay
personal injury damages.
P:137 It is proposed the prohibition on contractual indemnities
will not apply to a principal extending the statutory
indemnity under s175(2) to include liability to pay
damages to a contractor’s workers.
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Division 3 – Self insurance
631. This division will set out the provisions which:
 enable an employer to be approved as a self insurer;
 establish the obligations of a self insurer.
632. The current provisions of the Act (ss164, 165, 166, 168) have not
changed significantly since the Act was established in 1981. Although
the current provisions are broad in construction, the processes
associated with the approval, oversight and operations of self insurers
have worked well over a long period of time.
633. Some areas of the Act have been identified as requiring revision.
Proposals for the new statute address issues of consistency in approval
processes and the need to codify aspects of longstanding custom and
practice.

Self insurance approvals
634. The Act currently provides for the Governor to issue exemptions to
employers from the obligation to hold workers' compensation insurance
(s164). This contrasts with the authority to approve insurers to operate in
the scheme which rests with the Minister (s161).
635. It is proposed to assign responsibility for approving self insurers to
WorkCover WA. This will ensure consistency of administrative
arrangements and aligns with the approach in other privately
underwritten jurisdictions.
Self insurance approvals
P:138 It is proposed the new statute empower WorkCover WA
to approve self insurers and to review, cancel or revoke
approvals.
636. Section 165 requires WorkCover WA to conduct an annual review of all
self insurers to determine the adequacy of the securities (bank
guarantee) held by the State. On the basis of the review the Minister is
empowered to change the value of the bank guarantee or cancel the
exemption.
637. To formalise the current annual review of self insurers by
WorkCover WA, and validate the ability to impose conditions, it is
proposed to codify the power of WorkCover WA to attach conditions to a
self insurance approval.
Conditions on self insurance
P:139 It is proposed the new statute empower WorkCover WA
to attach conditions to a self insurance approval at any
time during the approval period.
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Requirements for self insurance
638. Historically, all self insurers have been required to comply with certain
requirements in order to be granted and retain a self insurance approval.
These requirements are to:
 provide a bank guarantee against their liabilities;
 hold common law and catastrophic reinsurance cover (in addition to
the bank guarantee);
 provide WorkCover WA with an annual actuarial assessment of
outstanding liabilities.
Requirements for self insurance
P:140 It is proposed the new statute require each self insurer
to:
i) provide a bank guarantee against their liabilities;
ii) hold common law and catastrophic reinsurance
cover (in addition to the bank guarantee) on
prescribed terms;
iii) provide WorkCover WA with an annual actuarial
assessment of outstanding liabilities on prescribed
terms.

Self insurer performance
639. In addition to the annual review, which has a prudential focus,
WorkCover WA monitors the operations and performance of self
insurers with regard to compliance with statutory requirements.
640. Self insurers are also required to provide information to WorkCover WA
on operational and performance matters as well as their overall financial
status.
641. At present the Act does not expressly provide for WorkCover WA to
undertake performance audits of self insurers.
Self insurer performance
P:141 It proposed the new statute provide WorkCover WA with
express authority to:
i) monitor or audit the performance of a self insurer;
ii) require a self insurer to provide WorkCover WA with
relevant information on request.

Use of securities
642. The Act currently requires self insurers to give the State securities
approved by WorkCover WA. The securities are charged with all
payments for which the self insurer may become due under the Act.
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643. There are also provisions for the value of the securities to be increased
or decreased and for the securities to be discharged, subject to
conditions, where the self insurer’s approval is revoked.
644. The Act is silent on the process for drawing on the securities and the
legislative arrangements for managing claims where a self insurer
cannot pay current or future liabilities under the Act (e.g. self insurer is
insolvent).
645. It is proposed the new statute clarify when and how the securities are to
be used, and how claims are to be managed if a self insurer defaults.
646. In order to provide certainty to all parties and ensure claim payments to
workers are not delayed it is proposed WorkCover WA is expressly
empowered to draw on the securities and manage claims (through an
agent such as the Insurance Commission of Western Australia). All
necessary powers and functions of the self insurer will be vested in
WorkCover WA or its agent in order to manage claims of the default self
insurer.
647. The security given to the State will also remain in force until
WorkCover WA is satisfied all claims have been discharged. This will
apply to all current and future liabilities as assessed by the scheme
actuary.
Use of securities
P:142 It is proposed the new statute provide WorkCover WA
with express authority to:
i) draw on securities given by a self insurer where the
self insurer cannot meet the cost of payments due
under the statute;
ii) manage claims of a default self insurer and exercise
its powers through an agent.

Division 4 – Licensed insurers
648. This division will set out the provisions which:
 provide for the approval of an insurance office to operate in the WA
workers' compensation scheme;
 establish the obligations of licensed insurers.

Licensing and renewal
649. This subdivision will set out the criteria and processes associated with
the licensing (approval) of insurers.
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650. Section 161 of the Act provides for the approval and oversight of
workers' compensation insurers by the Minister and WorkCover WA. The
current legislation is concise in comparison to other privately
underwritten schemes. This has both benefits and limitations. There is
scope to amend the current provisions to provide additional flexibility and
clarity without significant change to the intent.
651. The issues are noted as follows:
 inconsistent terminology e.g. in s161(3) the Minister is variously
required to assess or consider an insurer’s status as ‘sufficient’ or
‘satisfactory’;
 WorkCover WA’s role in providing advice to the Minister;
 out of date provision (s161(6)) concerning transitional
arrangements;
 uncertainty over definition of ‘incorporated insurance office’
(s161(1)).
652. In addition to technical drafting issues, it is proposed WorkCover WA be
vested with the power to approve, revoke and suspend an insurer’s
licence.
653. It is also proposed insurers are ‘licensed’ rather than ‘approved’ to reflect
the current regulatory regime.
654. These proposals are consistent with the approach in other privately
underwritten jurisdictions and will facilitate streamlining the controls and
process around approval/licensing.
Licensing of insurers
P:143 It is proposed the new statute introduce the term
‘licensed insurer’ to replace the term ‘approved insurer’.
P:144 It is proposed the new statute empower WorkCover WA
to license insurers.
Conditions on licensed insurers
P:145 It is proposed the new statute empower WorkCover WA
to impose conditions on licensed insurers.
655. Given s161 presumes the ongoing monitoring of whether an approved
insurer meets the requirements of approval, it is reasonable there be a
power available to attach conditions to a licence at any time.
656. To formalise the current annual review of insurers by WorkCover WA,
and validate the ability to impose conditions, it is proposed to codify the
power of WorkCover WA to monitor insurers’ compliance with licence
criteria and conditions.
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Insurer performance monitoring
P:146 It is proposed the new statute provide WorkCover WA
with express authority to monitor whether an insurer
complies with licence approval criteria and conditions.

References to insurer
657. Many sections throughout the Act contemplate action by either the
employer or the insurer. However, the way in which this is referenced is
not consistent. For example, many sections and subsections include
within the text “the employer or the employer’s insurer.” In others, a
separate subsection is included to specifically provide the link. For
example, s64(3) provides:
A reference in subsection (1) to the employer is, where the employer
is insured against liability to pay compensation under this Act, a
reference to the employer’s insurer.
658. While there are legal principles which enable an insurer to carry out
these obligations on the employer’s behalf, this will be clear in the new
statute. It is not intended to transfer the employer obligations to the
insurer, or that the insurer should share the obligations. It is intended,
however, to recognise in many situations, the insurer may carry out an
obligation on an employer’s behalf.
Insurer to act on behalf of employer
P:147 It is proposed the new statute clearly establish where a
reference to an employer includes a reference to an
insurer.

Insurers’ obligations
659. This subdivision will set out the insurance obligations with respect to
matters such as:
 obligation to insure;
 limits on refusal to indemnify;
 terms of insurance and form of policies;
 processes for lapsed and cancelled policies;
 provision of information;
 a worker’s rights against an insurer.
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Request for insurance
660. Under s160(3) an approved insurer is required to insure any employer
requesting it for the full amount of the employer’s liabilities under the Act.
This is an important provision to ensure all employers can secure
mandatory insurance under the Act. It also maximises competition
between approved insurers.
661. This provision does not directly address a failure by an insurer to quote a
premium when requested by an employer. Employers with a current
policy of insurance may wish to source the market either in the lead up
to renewal of the policy or to change insurers during the policy period for
various reasons. The Act will support this by making it an obligation on
insurers to offer quotes without qualification.
Approved insurer – requirement to quote
P:148 It is proposed the new statute oblige insurers to provide
a quote on the premium likely to be charged, if
requested by an employer.

Scope of insurer’s duty to insure and indemnify
employers
662. An insurer is obliged to insure an employer for the full amount of the
employer’s liability to pay compensation and damages to workers.
However, the insurance policy may not respond if the work related injury
arises out of employment not specified in the employer’s request for
insurance. An insurer is not obliged to provide cover that is not
requested (Wesfarmers Insurance Ltd v Cotter and Velint Pty Ltd (1990)
1 WAR 493).
663. An employer employing workers to undertake work outside the scope of
the business or occupation requested and mentioned in the insurance
policy would not necessarily be indemnified in the event of a claim
despite having a liability under the Act. This leaves a potential insurance
gap.
664. The liability required to be indemnified under s160(3) should be for any
claim made by the employer’s ‘workers’ as defined in s5(1) of the Act
and not limited to employment arrangements relating to the description
of the business which the employer conducts when effecting a policy of
insurance.
665. The remedy for an insurer whose rights are prejudiced due to an
employer’s failure to disclose accurately the nature of their business
should be by way of premium adjustment, not denial of liability.
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Approved insurer – requirement to provide insurance
P:149 It is proposed an insurance indemnity cover all ‘workers’
employed or engaged by the employer.
P:150 It is proposed an omission in the request for insurance
regarding the description of the employer’s business
classification cannot be used to refuse to indemnify the
employer.

Burning Cost Policies
666. A burning cost policy (or adjustable premium policy) is one in which the
premium closely reflects the policy holder’s claims experience over a
period of several years. The period is usually 3-5 years depending on
the insurer.
667. Under the burning cost method, employers are required to pay an initial
deposit premium when the policy period commences. This premium is
periodically adjusted up to an agreed finalisation date. At each
adjustment the employer may receive a refund or be required to make
an extra premium payment depending on the employer’s claims
experience.
668. The method acts as an incentive for (typically large) employers to be
more directly involved in injury prevention and management as their
performance directly impacts on the premium cost.
669. Some burning cost policies may have a ‘minimum’ and ‘maximum’
premium which reflects, respectively, an optimistic and pessimistic
assessment of likely costs. In such cases employers carry the risk of
difference between these thresholds. Terms and conditions may be
subject to negotiation with insurers.
670. While burning cost policies are widely used in the scheme, the Act does
not specifically provide for them. Minor changes are required to
recognise these types of policies and to provide for regulatory control, if
required. For example, it may be appropriate to prescribe eligibility,
periods of cover, terms and conditions and the reporting of burning cost
policies to WorkCover WA.
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Burning cost policies
P:151 It is proposed the new statute provide for and regulate
burning cost policies (i.e. policies with an extended
period and alternative methods for calculating premium).
P:152 It is proposed the new statute clarify that burning cost
policies are optional and must not be used by insurers
as a compulsory form of policy - their use and the
amount of premium payable must be negotiated
between the employer and insurer.
P:153 It is proposed the premium appeal mechanism not apply
to burning cost policies.
P:154 It is proposed the standard employer indemnity terms
and conditions apply to burning cost policies.
P:155 It is proposed the new statute introduce a head of power
for regulations to prescribe specific terms and conditions
for burning cost policies.
P:156 It is proposed the requirement to provide an annual
statement of remuneration will apply to all employers
including those who negotiate burning cost policies.

Process for lapsing or cancelling policies
Lapsing of policies
671. Section 160(4) imposes a statutory liability which prolongs an approved
insurer’s obligation to indemnify an employer for a 7 day period from the
time WorkCover WA receives a statement from an approved insurer that
a policy has lapsed.
672. Section 171(b) of the Act requires the insurer to provide WorkCover WA
with a statement within 14 days of the end of the month containing
details of each employer in respect of whom the insurer has marked in
its books as lapsed. Prescribed Form 17 is used for this purpose
although the same information is conveyed (and readily identifiable) via
the electronic data provided to WorkCover WA by all insurers.
673. The long standing requirement to hold an insurer on risk for a short
period following notification to WorkCover WA of a lapsed policy is
appropriate. The notification enables WorkCover WA to effectively
undertake compliance activities to ensure employers, at all times, hold
appropriate policies of insurance. The requirement also acts an incentive
for insurers to manage policy renewals in a timely manner.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

156

Part 5 – Liability and Insurance

674. However there are improvements that can be made. The word ‘lapsed’ is
not defined and there is some ambiguity around the event which triggers
the notification (date the policy expires versus the date of the notification
to WorkCover WA). Further, s171 provides for bulk monthly notifications
in paper form which could be transmitted to WorkCover WA more
effectively through other means. A statutory definition and simplified
reporting would provide certainty to insurers and WorkCover WA as to
the period on risk and reporting obligations.
675. It is proposed the new statute will define a policy as being ‘lapsed’ after:
 the period of cover specified in the policy of insurance; or
 the days of grace specified in the policy of insurance.
676. The new statute will also clarify that insurers remain on risk for 7 days
after a lapsed policy notice is received by WorkCover WA
notwithstanding the effective date of the lapsed policy.
Lapsing of policies
P:157 It is proposed the new statute define when a policy has
lapsed.
P:158 It is proposed the new statute clarify an insurer is on risk
and must indemnify an employer for up to 7 days from
the time WorkCover WA receives a lapsed policy notice
by the insurer.
P:159 It is proposed WorkCover WA approve the form and
manner in which the lapsed policy notice is to be given.
P:160 It is proposed the new statute make clear a policy of
insurance is not cancelled by virtue of having lapsed.

Cancellation of policies
677. Section 101(e) confers power on WorkCover WA to determine whether
an insurer should be permitted to cancel a policy of insurance.
WorkCover WA is empowered to place terms upon the cancellation of a
policy of insurance notwithstanding the actual terms of the policy.
678. As cancellation refers to the withdrawal of cover (effectively the early
termination of the policy), cancellation is typically confined to situations
where the employer has sold or wound up the business, is no longer
employing or is insured elsewhere.
679. The requirement for approval by WorkCover WA enables inquiries of the
employer as to whether there are any outstanding or potential future
liabilities under the Act and/or whether or not replacement insurance has
been arranged before the cancellation is sanctioned.
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680. Cancellation is unlikely to be approved where there are potential claims
‘in the pipeline’ or where the process is being used as a mechanism to
repudiate the policy for non compliance by an employer with a condition
precedent.
681. Non payment of premium has been raised as an issue potentially
warranting cancellation of a policy of insurance. Payment of premium
and the method of payment is not a condition precedent to the
establishment of liability in the insurer to indemnify the employer (under
standard policy wording) and would not entitle the insurer to repudiate
the policy.
682. Section 101(e) appears broad enough to apply to a cancellation for non
payment of premium. However this power should be exercised on a
case by case basis and approval should only be given where reasonable
notice has been provided by the insurer about the amount and period
due and that amount has remained unpaid for a prescribed period.
Cancellation of policies
P:161 It is proposed the new statute enable WorkCover WA to
permit an insurer to cancel a policy of insurance for non
payment of premium where:
i) the insurer has given reasonable notice to the
employer about the amount due;
ii) the premium has remained unpaid for a prescribed
period.

Regulation of insurance policies
683. The policy of insurance indemnifies the insured against loss or liability
caused by an identified category of event or events. However, the extent
of the indemnity will be determined by the description of the insured
risks, and any specified indemnity limits, and applicable exclusions. The
conduct of the insured also impacts on whether an insurer indemnifies
under the policy of insurance.
684. Historically, the insured risks, indemnity limits, exclusions and conditions
have formed part of the policy of insurance although the Act has always
imposed on these arrangements in certain respects (e.g. the amount of
insurance required is the full amount of the employer’s liability for
statutory compensation).
685. Concerns regarding the consistency between standard employer
indemnity policy provisions and the Act were addressed, in part, via
legislative amendments enacted in 2011. Those amendments permitted
the Regulations, rather than a commercial contractual arrangement, to
set out prescribed policy conditions.
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686. The 2011 amendments provided legislative authority for important limits
and exclusions which had previously been matters of contract in
standard employer indemnity policies. It was considered appropriate the
Act and regulations, rather than contractual conditions, govern these
insurance liabilities.
687. However there are a number of important terms and conditions of
insurance policies which should be authorised by statute. These include
clauses relating to:
 ‘misrepresentation’;
 ‘notice of injury’;
 ‘litigation, settlement or admission of liability’;
 ‘premium calculation’;
 ‘reasonable precautions’;
 ‘waiver’;
 ‘cancellation’.
688. The new statute will extend the operation of s169 to establish a head of
power for WorkCover WA to permit, limit or modify insurance policy
endorsements or extensions by regulation.
Regulation of policy of insurance
P:162 It is proposed all terms and conditions of standard
employer indemnity policies be reviewed and prescribed
by regulations including the form of the policy.
P:163 It is proposed the new statute enable WorkCover WA to
approve, limit or modify policy endorsements or
extensions by regulation.

Insurance Commission of Western Australia
689. The insurance status of public authorities in relation to workers’
compensation is not specified in the Act but in s44 of the Insurance
Commission of Western Australia Act 1986 (the ICWA Act):
For the purposes of any enactment other than sections 165, 166 and
168 of the Workers’ Compensation and Injury Management Act 1981
(the WC&IM Act ), public authorities for which insurance
arrangements are managed and administered by the Commission
under section 6(c) of this Act, are to be regarded as a group of
employers that have been exempted by the Governor under section
164 of the WC&IM Act from the obligation to insure pursuant to the
WC&IM Act except for the obligation to insure against liability to pay
compensation for any industrial disease of the kinds referred to in
section 151(a)(iii) of the WC&IM Act.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

159

Part 5 – Liability and Insurance

690. The ICWA Act regards public authorities as a self insured group in order
to exempt them from the insurance requirements under the Act. Under
the ICWA Act, ICWA has a general power to manage and administer
insurance and risk management arrangements on behalf of public
authorities. A self insurance fund is established via ICWA’s RiskCover
division for this purpose.
691. However the status of ICWA is not clear. ICWA is not an ‘approved
insurer’ under the Act (other than for issuing industrial disease policies in
the mining sector) and is not a self insurer in its own right. In practice
ICWA through its RiskCover Division and Fund operates more akin to a
conventional insurer in relation to claims management for public
authorities but its role and decision making function are not specified in
the claims procedure in the Act.
692. Despite the deemed status of public authorities as a self insured group,
in practice (and law) they are employers in their own right in relation to
liability for claims and injury management.
693. In order to clarify these issues it is proposed the new statute will deem:
 ICWA to be a licensed (approved) insurer;
 public authorities to be employers (based on s3 of the ICWA Act).
694. ICWA would not be subject to approval criteria or premium rate
provisions applicable to private insurers and would continue to
administer a government fund and premium methodology relevant to
public authorities. ICWA would be required to comply with other
obligations of approved insurers consistent with longstanding practice.
Insurance Commission and public authorities
P:164 It is proposed section 44 of the Insurance Commission
of Western Australia Act 1986, in relation to the self
insurance status of public authorities, be repealed.
P:165 It is proposed the new statute:
i) deem ICWA an approved insurer in respect of
workers’ compensation obligations of public
authorities;
ii) apply the claims procedure and obligations for
insured employers and private insurers to public
authorities and ICWA respectively.

Insurance arrangements for specified industrial
diseases
695. Sections 151, 162 and 163 of the Act provide for the establishment of a
separate regime for insuring against industrial diseases in the mining
industry and the process of fixing a premium to cover related claims.
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696. The insurance arrangements are limited to workers' compensation
liabilities for the asbestos related respiratory diseases of
pneumoconiosis, lung cancer, mesothelioma, and diffuse pleural fibrosis
(s151(a)(iii)).
697. This insurance is provided through the Compensation (Industrial
Diseases) Fund which is administered by ICWA. Section 162 makes
ICWA the sole insurer of the specified industrial diseases described in
s151(a)(iii). Under s7(3) of the ICWA Act, ICWA is deemed to be an
approved insurance office for the purposes of issuing an industrial
diseases policy.
698. All mining employers pay a premium (currently $100) into the CIDF per
three year policy period.
699. Sections 151(a)(iii) and (c) also empower the Minister to specify other
industrial diseases and for WorkCover WA to specify classes of
employer required to pay the premium – however no other diseases or
classes of employer have been gazetted.
700. The ongoing need for the CIDF and the specific role of ICWA in
underwriting asbestos conditions in the mining sector requires
consideration.
701. The CIDF had its origins in the 1920s and was required to deal with a
coverage gap arising from the unwillingness of the private insurance
industry to underwrite the risks of pneumoconiosis in the mining sector.
In response, the Government established the State Government
Insurance Office (SGIO). The sole insurance status of SGIO was legally
recognised with an amendment to the then Workers’ Compensation Act
1948 as the only insurer for workplace claims in respect of
pneumoconiosis, lung cancer and mesothelioma arising from exposure
to harmful mineral dust in the WA mining industry (SGIO has since
become ICWA). Diffuse pleural fibrosis was added to the scope of these
provisions in 2011.
702. The major part of liabilities of the CIDF relate to workers’ compensation
claims from former employees of Australian Blue Asbestos Mine NL
(ABA), a CSR subsidiary, who worked at the ABA mine at Wittenoom
between 1943 and 1966.
703. The use of modern techniques and the resort to preventative
occupational health and safety practices has resulted in a significant
decline in the incidence of asbestos diseases. This has been reflected in
the number of claims and financial position of the CIDF which has been
in surplus for many years. The number of outstanding claims at the end
of 2012 was 28.
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704. Unlike the situation in the 1940s there is capacity within the private
insurance market to absorb asbestos liabilities of mining employers.
Indeed private insurers do offer insurance for common law liabilities of
mining employers and currently underwrite asbestos liabilities of
employers outside the mining sector.
705. A separate regime for insurance arrangements in the mining sector is no
longer a statutory necessity and current and future liabilities can be
integrated into conventional workers’ compensation arrangements.
Mining employers – insurance obligations
P:166 It is proposed the existing insurance regime for workers’
compensation liabilities of mining employers be
discontinued.
P:167 It is proposed mining employers be required to insure
asbestos liabilities with approved workers’ compensation
insurers under standard insurance policies.
P:168 It is proposed the new statute require approved insurers
to indemnify mining employers for asbestos diseases
from a proclaimed date.
706. The financial position of the CIDF and the use of any surplus funds are
transitional matters for discussion outside the legislative review process.

Division 5 – Premium rates
707. This division will set out the provisions regarding the administration of
premium rates.
708. Only minor changes are proposed in relation to WorkCover WA’s
obligation to issue recommended premium rates currently set out in Part
VIII of the Act. The provisions related to premium rates will be relocated
to the premium rates division within the Liability and Insurance Part of
the Act, with minor changes to:
 establish an express requirement for WorkCover WA to issue
recommended premium rates annually;
 specifically refer to industry as the basis for recommended premium
rates;
 remove references to rates for industrial diseases in the mining
industry;
 repeal s154AB related to transitional aspects associated with the
introduction of the Workers’ Compensation Reform Act 2004.
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Dispute Resolution
Scope statement
709. The Dispute Resolution Part of the new statute will establish the
Conciliation and Arbitration Services and provide a regime for the
hearing and determination of disputes.

Proposed Part structure
710. There are no proposals to change the structure of the existing dispute
resolution provisions.

Key changes
711. The Dispute Resolution Part of the Act was substantially amended in
2011. Key performance statistics indicate the new regime is working well
and no significant changes are proposed to the processes for resolving
disputes under the Act.
712. The proposed changes to the current Act are:
 discontinuance of the requirement to negotiate prior to filing an
application for conciliation;
 discontinuance of the registered agents regime.

Division 2 – Requirements before commencing
proceedings
Filing requirements
713. The Act has a central purpose to make provision for the hearing and
determination of disputes in a manner that is fair, just, economical,
informal and quick (s3(d)).
714. This is supported by s177 which provides, inter alia, the object of dispute
resolution is to provide a fair and cost effective system for the resolution
of disputes that is timely, accessible, approachable, and professional
and minimises the costs to parties of disputes.
715. The 2011 amendments introduced a new s182F(1)(b) which provides an
application for conciliation cannot be accepted by the Director unless the
applicant has made reasonable attempts to resolve the dispute by
negotiation with the other party.
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716. The onus is on the applicant to satisfy the Director that reasonable
attempts have been made (s182F(2)).
717. Section 182F(1)(b) was not intended to provide any significant barriers
or limit access to the dispute services. Accordingly, the threshold test
applied by the Director under s182F(1)(b) in accepting applications filed
for conciliation is relatively low.22
718. Since 1 January 2012, over 2400 applications for conciliation have been
lodged and only 16 applications have been rejected on the basis of the
Director not being satisfied of the s182F(1)(b) requirement.
719. As each application must be considered on its own merits, applying the
s182F(1)(b) discretion to each application presents a significant
administrative burden on the Conciliation Service. This burden is
amplified when steps are taken to provide a filing party with an
opportunity to rectify an application that is non-compliant with
s182F(1)(b).
720. While applying a low threshold to ‘reasonable attempts’ minimises the
scope of the provision conflicting with the Act, it is arguable s182F(1)(b):
 creates an additional level of formality on the commencement of
proceedings;
 extends the time before an applicant can commence proceedings;
 limits accessibility and approachability of the dispute services;
 increases costs to parties (particularly when represented) by
formalising the requirement to negotiate.
721. Given the issues raised above, it is proposed that the s182F(1)(b)
requirement be discontinued.
Conciliation filing requirement
P:169 It is proposed the requirement to negotiate prior to filing
an application for conciliation be discontinued.

Registered agents
722. The Act provides a regime where a person who is not a legal practitioner
may apply for registration by WorkCover WA as a registered agent. A
registered agent may represent a party to a dispute in conciliation or
arbitration (ss182S and 195).

22

Reasonable attempts may include an email or a phone call to the other party.
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723. The Act prescribes the persons who may apply for registration and the
requirement for professional indemnity insurance. Regulations provide
the regime for approval and renewal of registration, conditions on
registration, WorkCover WA disciplinary powers, a Code of Practice and
fees payable for services.

Legislative history of agents in the scheme
724. Under the 1993 workers’ compensation scheme (1993-2004) legal
representation was almost totally excluded in conciliation and limited in
review. During this phase representation by non lawyers increased.
725. In 2004 amendments to the Act reintroduced legal representation into
the workers’ compensation dispute jurisdiction. It was also recognised
some form of regulation of non lawyers appearing on behalf of parties
was required and a new regime to regulate agents was introduced.

Scope of existing regime
726. The legislation provides an extensive list of persons who may apply to
be a registered agent. Essentially, registered agents include persons
who are an:
 officer of the employer;
 officer of the insurer;
 employee of a law firm (not including a legal practitioner);
 employee of a union or worker representative body;
 employee of an industry body;
 employee of a claim management provider for self insurers;
 independent agent.
727. Examination of the current list of 201 registered agents reveals they
currently fall into four categories:
 146 officers of insurers and self insurers;
 39 employees of law firms;
 11 employees of prescribed organisations;
 5 independent agents.
728. With the exception of independent registered agents, all other agents
are subject to the oversight of their employing organisation and their
conduct is attributable to that organisation. The agent’s training, skills
and liability is the responsibility of their employing organisation (law firm,
union, insurer, employer).
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729. Legal practitioners, as the other group of persons who may represent
parties in disputes, have a professional body and robust legislative
framework regulating their conduct.
730. In contrast, independent registered agents are only accountable to the
regulatory oversight applied by WorkCover WA as permitted under the
Act.
731. Accordingly, the primary focus of regulatory oversight by WorkCover WA
is for independent registered agents, who represent workers in dispute
proceedings and render accounts in a similar manner to legal
practitioners.
732. This is confirmed by a number of current regulatory requirements which
apply to independent registered agents only. This includes that the
independent agent:
 has obtained a criminal record check;
 possesses experience or qualifications to enable the person to
represent a party effectively;
 is a fit and proper person to be a registered agent.

Current regulatory issues
733. Registered agents act on behalf of employers and injured workers to
assist in managing disputes through the conciliation and arbitration
service.
734. Independent agents hold a position of trust and injured workers who
engage their services are reliant on them to act in their best interests.
Independent agents essentially have a fiduciary relationship with their
client not monitored by any other means. The fiduciary duty applicable to
independent agents is similar to that of legal practitioners, migration
agents, accountants or real estate agents.
735. The professions mentioned above all have comprehensive licensing and
regulatory frameworks governing their operations and conduct. These
frameworks include:
 stringent licensing procedures;
 a minimum qualification level and continuing professional
development;
 financial and record management obligations;
 independent powers to audit and impose conditions.
736. Independent agents are the only subgroup of current registered agents
who are not subject to scrutiny by an employer or prescribed
organisation. Their capacity to represent parties in legal proceedings in
the Conciliation and Arbitration Services for a fee arises entirely as a
result of the Act.
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737. A registered agent who acts outside the scope of what is permitted by
their registration may be in breach of the Legal Profession Act 2008. For
example, in providing advice on whether a person has a claim at
common law.
738. Independent registered agents are the primary group requiring robust
regulatory oversight, bearing in mind the influence and position of trust
they hold and the quasi-legal nature of the advice they offer.
739. WorkCover WA has formed the view:
 the current requirement for registration is unnecessary for agents
who are subject to other oversight;
 the current regulatory system is inadequate for independent
registered agents, given the nature of the fiduciary relationship
between the agent and their client.
740. To continue to enable the services of independent registered agents in
the scheme it would be necessary to manage the registration,
monitoring, disciplinary processes, training and development in a similar
manner to the Legal Practice Board or the Migration Agents Registration
Authority.
741. It would be an inappropriate use of resources to maintain a
comprehensive regime of registration, oversight and audit on ongoing
basis for only five individuals.
742. The service provided by independent registered agents can otherwise
be met by legal practitioners who are independently regulated.

Proposed amendments
743. It is therefore proposed the entire registered agent regime be
discontinued.
744. Representation at the Conciliation and Arbitration Services will be limited
to legal practitioners.
745. The new statute will facilitate attendance at conciliation and arbitration
by persons not legally qualified, including:
 the respective parties to the dispute (including their employees);
 support person for a worker (family member or friend);
 employee of a:
-

law firm (not including a legal practitioner);

-

union or worker representative body;

-

industry body;

-

claim management providers for self insurers.
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746. The Workers' Compensation (Legal Practitioners and Registered
Agents) Costs Report and Determination 2011 will require consequential
amendments to provide costs are only applicable to services provided,
and can only be recovered, by legal practitioners.
747. It is acknowledged this proposal will significantly impact the five
independent registered agents currently operating in the scheme. It is
proposed independent registered agents be transitioned out of the
scheme over a 2 year period.
Registered agents regime
P:170 It is proposed the regulatory regime for the registration
of agents be discontinued.
Appearing in the Conciliation and Arbitration Services
P:171 It is proposed the new statute specify the classes of
persons who may attend on behalf of a party to a
dispute.
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Scope statement
748. The Common Law Part of the new statute will set out procedural
requirements, and constraints on awards, for common law damages for
injuries occurring after 14 November 2005. The scheme for injuries
occurring prior to 14 November 2005 will be maintained and set out in a
separate part or schedule of the new statute.

Proposed Part structure
749. The proposed high level structure of the Part is:
 General
 Choice of law
 Constraints on awards of damages

Key changes
750. The key changes proposed to the current Act are:
 discontinuance of the termination day;
 introduction of a new process which requires the level of whole
person impairment to be assessed by an Approved Medical
Specialist for the purpose of making a common law election i.e.
impairment cannot be agreed between the parties for common law
purposes;
 introduction of a new provision limiting the commencement of
proceedings until the common law threshold and procedural
requirements are met;
 introduction of a new a provision voiding s92(f) settlements unless
the common law threshold and procedural requirements are met.

Division 1 – General
751. This division sets out general provisions relevant to the constraints on
awards of common law damages. This division will be restructured,
however, no changes are proposed to the operation of the current
provisions.
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Division 2 – Constraints on award of damages
752. This division will maintain the existing statutory constraints on the ability
of courts to award damages. With the exception of proposals relating to
the termination day, commencement of proceedings and common law
settlements, no changes are proposed to the procedural requirements or
monetary limits applicable to common law damages.

Termination day
753. The Act currently provides access to common law damages for a
workplace injury is conditional on an injured worker, before the
‘termination day’, electing to retain the right to seek damages.
754. The termination day was initially introduced as part of the package of
legislative amendments in 1999 as one of the controls on the so called
‘second gateway’ to common law. The gateway had resulted in a large
increase in the number and average cost of common law claims
between 1993 and 1999. The second gateway was of particular concern
to stakeholders in the 1990s due to the ease of satisfying a court that a
financial loss greater than the prescribed amount will be incurred.
755. The financial loss threshold was replaced with a disability threshold. A
requirement to make an irrevocable election within 6 months from the
commencement of weekly payments was also introduced. The
‘irrevocable’ election at 6 months was intended to ensure less seriously
injured workers made an early decision to pursue common law damages
and to exit the statutory scheme once that decision was made.
756. The Workers Compensation Reform Act 2004 amended the provisions
of the Act relating to the termination day with the intent of bringing
“fairness, certainty and balance to the system”. The amendments:
 replaced the disability assessment methodology with ‘whole person
impairment’ (WPI);
 established the dual gateways of 15 < 25 % WPI and > 25 % WPI
for accessing common law damages.
757. The termination day was also extended to 12 months due to significant
concerns with the 6 month election timeframe. The short time frame:
 required some workers to elect before their condition had stabilised;
 ended compensation entitlements prematurely in some cases.
758. The election requirement was also applied to all workers and legislative
provisions to extend the termination day in particular circumstances
were introduced.
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Current practice and issues with the termination day
759. From 1999, and particularly from 2004, the number of common law
claims has reduced significantly. The 15% WPI threshold has operated
to ensure a better balance between access to common law and retention
of workers with less significant injuries within the statutory workers’
compensation scheme.
760. On average there are approximately 150 elections registered by workers
each year, although at least double that number receive extensions to
the termination day, the majority of which do not go on to elect at the
end of the extended period.
761. Despite the lower number of common law claims, recent judicial
proceedings, stakeholder feedback, and a number of matters referred in
the Conciliation and Arbitration Services indicate the current termination
day provisions create uncertainty and complexity.
762. The concept of a ‘termination day’ and the various supporting legislative
provisions are complex, difficult to interpret, and impose an
administrative burden on injured workers, employers, insurers and
WorkCover WA.
763. Some of the key issues are:
 ongoing uncertainty about the date from which the termination day
commences, whether the notice requirement applies to all claims
and the service of the notice. This is a particular issue for employers
and insurers who are required to notify workers of the termination
day at a particular time (s93O);
 a general view 12 months is still an insufficient timeframe to make
an election, particularly given there are more extensions to the
termination day than elections, and the majority of extensions to the
termination day are due to the worker’s condition not being stable to
make an assessment of WPI;
 the interaction and potential conflicts with the 3 year limitation period
for personal injury in the Limitation Act 2005. There has been some
judicial criticism of the constraints imposed by the termination day;
 the significant regulatory burden associated with registration of
applications to extend the termination day and disputes about the
circumstances.

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

171

Part 7 – Common Law
comm
Limitation Act 2005
764. The Limitation Act 2005 reduced the limitation period from 6 to 3 years.
Workers’ compensation claims now occur in a legislative environment
where there is a shorter period to pursue common law damages. The
reduced timeframe provides for a more effective balance between the
interests of the parties and challenges the basis for further time
constraints on a worker’s ability to seek damages.
765. The judiciary has noted the limitation period operates to balance the
interests of the parties, as stated in Thomas Peacock & Sons Pty Ltd v
Abreu [2013] WASCA 19 at para 33:
The limitation period of three years after the cause of action accrues
reflects a balance which has been struck by the legislature between
the interests of the respective parties. It recognises that a plaintiff
must have a reasonable opportunity to bring a claim but, on the other
hand, a defendant should not have a claim hanging over its head
indefinitely or be subjected to delay of a magnitude which puts at risk
a fair trial of the claim. The purpose of a limitation period is to ensure
a final point at which a potential defendant can assume that it is no
longer at risk from a claim; when it can part with any relevant papers
and order its affairs on the basis that the potential liability has gone:
Yew Bon Tew v Kenderaan Bas Mara [1983] 1 AC 553, 563.
(emphasis added)
766. Given the three year limitation period now provides increased certainty
to parties and the myriad complexities that have arisen in association
with the termination day it is proposed the termination day is abolished.

Proposed option
767. The proposed option is to abolish the termination day and rely
exclusively on the 3 year limitation period in the Limitation Act 2005.
768. Other aspects of the common law regime relating to procedural
requirements, step down provisions and monetary limits on damages to
be awarded would remain.
769. The new statute will require an election to be submitted by the worker to
the Director and employer/insurer along with an impairment assessment.
This signals the intention to pursue common law damages and activates
the step down in weekly payments if applicable (15% < 25% WPI).
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770. The new statute will no longer prescribe timeframes for the election to be
made or for applying to an AMS for an impairment assessment. These
procedural requirements would be self managed by workers and their
representatives, having regard to the limitation period and the general
timeframes for getting an impairment assessment prior to
commencement of proceedings. The 3 year limitation period should be
more than adequate to arrange for the impairment assessment without
the need to legislate for further timeframes.
771. Likewise the requirement on employers to notify workers of the
termination day will be repealed with general guidance on common law
rights made via alternative methods.
772. The cost impact of removing the termination day will need to be
assessed. The cost is not likely to be material as the 15% impairment
threshold is the key constraint on the awarding of damages which will
continue to limit the number of common law claims.
773. It could be argued without the 12 month timeframe for election workers
with a WPI of between 15 and 25% could, in theory, receive
compensation longer and delay the step down in weekly payments.
However, experience has shown:
 there are very few elections made;
 extensions to the termination day are common;
 very few workers are being paid compensation at the end of the
extended period (after two years).
774. The benefits of this option are:
 resolution of the conflict with the time constraints in the
Limitation Act 2005 and alignment of workplace injury with limitation
periods for all other personal injuries;
 consistency with other jurisdictions which do not impose additional
time constraints in workers’ compensation legislation affecting the
ability of the worker to receive damages;
 removal of the need for an employer to issue a notice to a worker
and the associated legal uncertainty about the trigger date for the
notice and ongoing disputes about how and when it was served;
 simplification of the statute, including removal of complex provisions
around the timing of WPI assessments before the termination day,
extensions to the termination day and special evaluations at the 2
year extended period;
 significant reduction in the administrative burden on all scheme
stakeholders including workers, employers, insurers, AMS and
WorkCover WA.
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Abolition of termination day
P:172 It is proposed the termination day regime be
discontinued.

Election to pursue common law damages
775. Minor changes are proposed to the election process (s93L(2)) to require
an assessment, rather than agreement, of the level of WPI to be
registered with the Director. A 15% WPI or greater is the key threshold
requirement for accessing common law. The issue of the level of
impairment is a medical question and should not be open to negotiation
between employers and workers.
776. Under existing arrangements both the assessment of WPI and election
are separately recorded by the Director. There is no need for dual
records of the assessment/election which can be streamlined into a
single process where the recording of an assessment also includes an
election.
Election to retain right to seek damages
P:173 It is proposed a worker can only elect to pursue common
law damages if the Director has recorded the worker’s
whole person impairment, which must be assessed by
an Approved Medical Specialist.
P:174 It is proposed a whole person impairment assessment
and common law election may be lodged and recorded
as a single process.

Commencement of proceedings
777. Section 93K(4) sets out certain procedural and threshold requirements if
the court is to have the power to award damages. These procedural
requirements apply at the point of an award of damages and not the
commencement of proceedings. This is an anomaly and has allowed the
majority of common law settlements to be made without the key
threshold and procedural requirements being met.
778. To streamline the process it is proposed a provision is inserted to ensure
a worker cannot commence proceedings for an award of damages in
respect of an injury to a worker for which compensation is payable,
unless the threshold and procedural requirements are met in relation to
the injury.
779. Similar to the requirements limiting the awarding of damages, these
requirements will be met if:
 the worker’s degree of WPI has been assessed as not less than
15%;

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

174

Part 7 – Common Law
comm
 the worker elects in the manner prescribed in regulations to retain
the right to seek the damages;
 the Director registers the election and gives notice to the worker.
Commencement of proceedings
P:175 It is proposed the new statute require the common law
threshold and procedural requirements be met in
relation to an injury prior to the commencement of
proceedings for damages.
780. The current restrictions on the ability of a court to award damages
unless the threshold requirements are met will also continue to apply.

Common law settlements
781. Section 92(f) was enacted in 1981 to prevent double recovery of
compensation and damages. It was not intended as a settlement
pathway as such but to deal with the consequences of a settlement for
damages on the future right to continue or commence a claim for
compensation under the Act.
782. The majority of settlements currently filed under s92(f) are initiated by a
writ without any assessment of WPI or election recorded and are not
genuine common law settlements.
783. In the absence of the common law threshold requirements being met,
these settlements are more appropriately characterised as statutory
settlements and should be progressed under a statutory settlement
pathway. The Compensation Part of this report proposes changes to the
statutory settlement pathways.
784. As a consequence of proposals to establish clear pathways for the
settlement of claims, amendments are proposed to the ability to effect
common law settlements under the existing s92(f).
Common law settlements - section 92(f)
P:176 It is proposed the settlement of a claim for damages by
agreement is void unless the common law threshold and
procedural requirements are met in relation to the injury.
P:177 It is proposed the new statute require the Director to
disapprove a settlement filed under s92(f) if the common
law threshold and procedural requirements are not met
in relation to the injury.
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Scope statement
785. The Scheme Regulation Part of the new statute will set out the powers
and functions of WorkCover WA along with Ministerial governance, role
of the Minister and offences.
786. No significant changes are proposed in relation to the regulation and
administration of the scheme.

Proposed Part structure
787. The proposed high level structure of the Part is:
 WorkCover Western Australia Authority
-

Establishment and powers

-

Governance

-

Financial management

-

Information management

 Powers of inspection
 Offences
788. Provisions related to delegation and powers of inspection have been
located with those currently found in Part V of the Act. Changes are
proposed to information provisions in order to centralise the provisions
and set out clearly:
 what information must be provided to WorkCover WA;
 information WorkCover WA can release to other parties.

Key changes
789. The key changes proposed to the Act are:
 clear provisions regarding information management;
 a review of offences for inclusion in the new statute;
 introduction of penalty units and an indexation process for penalties;

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

177

Part 8 – Scheme Regulation and
Administration

 an extension of time for the giving of an infringement notice.

Div 1 – Subdivision 4 – Information management
790. This subdivision will contain provisions:
 regarding supply of information to WorkCover WA to ensure the
effective operation of the scheme;
 detailing circumstances where release of information held by
WorkCover WA can occur.
791. WorkCover WA currently collects policy and claims data from insurers.
This data is collected via an electronic lodgement system. The claim and
policy data is used for:
 undertaking compliance activities to ensure employers hold
appropriate insurance;
 statistical analysis and reports;
 provision of information to the WorkSafe Division of the Department
of Commerce;
 provision of information to national bodies for the purpose of
jurisdictional comparison and benchmarking;
 administering the Act and overseeing the operation of the workers’
compensation scheme.
792. It is proposed the new statute co-locate and amalgamate the following
provisions where appropriate:
 the provision of information to WorkCover WA by insurers and self
insurers;
 confidentiality requirements;
 exceptions to the confidentiality requirement.
793. The Act will be amended to clarify information held by
Conciliation and Arbitration Services is information held by
WorkCover WA.
794. In the past novel situations have arisen where WorkCover WA has been
limited in its capacity to provide information. These situations may arise
out of circumstances not contemplated at the time the Act was passed. It
is proposed a head of power be established creating a general capacity
for WorkCover WA to expressly authorise release of information for the
purposes of the Act and performance of its functions.
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795. The collection of information about a worker’s claim is to assist
WorkCover WA in monitoring the overall performance of the scheme and
service providers who participate in it. WorkCover WA has in the past
received requests for workers’ claim histories from workers’ and
employers where a worker is applying for employment. Access to details
of a worker’s claim or claim history held by WorkCover WA either by the
worker themselves or another party is subject to the provisions of the
Freedom of Information Act 1992. There is no proposal to alter this
position.
796. There are references throughout the Act to provision of information in
machine readable form. It is proposed the new statute introduce a single
provision requiring information to be provided to WorkCover WA in the
form approved by the WorkCover WA CEO.
Information management
P:178 It is proposed the new statute clearly outline:
i) requirements for the provision of information to
WorkCover WA;
ii) the circumstances where release of information held
by WorkCover WA can occur.

Division 3 – Offences
797. The Act imposes penalties for 72 offences. A general penalty is also
provided for and this currently applies to five offences. Penalties not
exceeding $1000 may be prescribed for contravention of regulations.
798. The Penalties regime has not been holistically reviewed since the Act
was first introduced in 1981.
799. The Fines, Penalties and Infringement Notices Enforcement Act 1994
(the Fines Act) applies to fines imposed (by a court) under the Act.
Essentially this means in the absence of payment of the fine or an
application for a time to pay order, the fine can be registered and
enforcement proceedings may proceed under the Fines Act.
800. A recent review of the penalties indicates in some cases fines under the
Act are significantly lower than in other jurisdictions. The discrepancies
are heightened in those jurisdictions where the fine is adjusted in relation
to whether the offender is an individual or a corporation. For example
failure to make a payment of compensation by the due date can incur a
fine of $2,000 in WA, in Tasmania $2,600 (with a daily penalty of $650),
NSW $5,500 and in Victoria a corporation may be fined up to $42,252.
801. It is proposed the current base penalty rates be reviewed to insure a
commensurate relationship between the offence committed and the
penalty imposed. Consideration of fines imposed by other jurisdictions
will be included in the penalty review.
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Penalty units
802. It is proposed penalty units be used in the new statute in place of dollar
amounts. Penalty units can provide a simplified mechanism for the
review and indexation of penalties. It is proposed a system of indexation
will be incorporated into the Act to ensure currency of penalties.
803. With the exception of South Australia all other jurisdictions impose
penalties in the form of penalty units.

Penalties and enforcement generally
804. Regulation of key insurance obligations imposed on employers under
the Act is a significant focus of compliance activity. Penalties for a
breach of these obligations were last amended in 1999 and have been
identified as needing to be increased to ensure meaningful sanctions are
applied. Similarly the provisions and penalties in relation to the role of
inspectors in regulating insurance obligations require amendment.
Penalties
P:179 It is proposed all fines under the current Act be reviewed
and incorporated in the new statute.
P:180 It is proposed the new statute introduce a penalty unit
system for all offences which includes automatic
indexation.

Averments
805. WorkCover WA is currently working to improve efficiencies in the area of
compliance and prosecution in relation to certain breaches of the Act. As
part of this process WorkCover WA will be incorporating averment
provisions where appropriate.

Infringement notices
806. The Act currently requires an infringement notice to be issued within six
months after the offence is believed to have been committed. It is
proposed this time limit be extended to 24 months to permit infringement
notices to be issued in matters where an extended investigation has
been required.
Infringement notice time frame
P:181 It is proposed the new statute enable infringement
notices to be given within 24 months after the offence is
believed to have been committed.
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Scope statement
807. The Miscellaneous Part of the new statute will continue to be a point of
reference for general matters have application across the statute.

Proposed Part structure
808. The Miscellaneous Part of the new statute will set out regulation making
powers and general matters such as immunities and exemptions.
809. It is anticipated changes will occur to provisions setting out regulation
making powers.

Key changes
810. The key changes to this section will be amendments to the regulation
making power.

Regulations
811. Proposals for new heads of power in relation to regulations have been
included in the relevant parts of this discussion paper. A general head of
power for the making of regulations will continue to be required. For the
purposes of consistency, specific heads of regulatory power will be
located in the relevant sections.
Regulation making powers
P:182 It is proposed, where possible, heads of power for
prescribing regulations are located in the relevant Parts
of the new statute.
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Appendix 1 – Indicative structure of the new statute
Part 1 - Preliminary
Division 1 – General
1

Short title

2

Commencement

3

Purposes

Division 2 — Application of the Act
4

Application of the Act generally

5

Terms used

6

Local governments and other authorities

New

Work for private householders

New
(7/8/9/10)

Religious workers

10A

Working directors

11

Sporting contestants

New

Jockeys

14

Workers employed by Crown

17

Crew of fishing vessel

New

Overseas workers

Division 3 – Employment connection with state
20

Compensation not payable unless worker’s employment
connected with this State

23A

Definition [State of Connection]

23B

Determination of State with which worker’s employment is
connected in proceedings under this Act

23C

Determination by the District Court of State with which worker’s
employment is connected

23D

Recognition of previous determinations

23E

Determination may be made by consent
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Part 2 - Compensation
Division 1 – Liability of Employer
18/19

Liability of employers to workers for injuries

22

Serious and wilful misconduct

79

Wilful and false representation

23

Person not to be compensated twice

Division 2 - Making a claim
New/178

Making a claim

New

Form of claim for compensation

New

Medical certification

New

Consent authority

57A

Claims procedure — insured employer

57B

Claims procedure — self-insurer or uninsured employer

57BA

Notices under sections 57A and 57B

New

Minor claims

58

Arbitrator may determine liability

New

Claim for additional compensation

Division 3 – Compensation entitlements
Subdivision 1 - General
New

Definition of prescribed amount

315

Publication of prescribed amount and average weekly earnings

5A

Indexation of certain amounts

Subdivision 2 – Weekly payments
21

When liability for weekly payments arises

New

Limit on compensation for weekly payments

56

Entitlement to weekly payments ceasing on account of age

217

Extension of entitlement weekly payments

S1 - 7

Weekly payments for total or partial incapacity

S1 - 8

Deemed total incapacity

S1 – 11/12

Calculation of weekly payments
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S1 - 16

Variation of weekly payments

S1 - 16A

Weekly payments to jockeys

S1 - 14

Casual or seasonal workers

S1 - 15

Board and lodging

83

Industrial award and partial incapacity

81

Effect on public holidays pay

New

Leave not available while incapacitated

New

Leave taken prior to acceptance or determination of liability for
weekly compensation

Subdivision 3 – Medical expenses
New

Expenses definition (consolidation of all medical and allied health
entitlements)

New

Limit on medical expenses

New/cl18A/
cl18B

Extension of medical expenses

S1 - 18C

Dispute as to degree of permanent whole of person impairment

S1 - 18D

Interim payment of additional expenses

Subdivision 4 – Ancillary expenses
Ancillary expenses definition

New

-

First aid and emergency transport
Travelling (s1-19)
Impairment assessment for common law (c17(1aa)
Expenses associated with repair and replacement of
prosthetic and other aids (cl17(3)(4))
prosthetic and other aids (c17(5))
clothing (cl17(6))
Workplace rehabilitation (cl17(1a))
Funeral expense (cl17(2))

S1 - 18

Hospital charges

S1 - 19

Travelling

S1 - 10

Absence from work for medical attendance

New

Limits on ancillary expenses

Subdivision 5 – Vocational rehabilitation
New

Workplace rehabilitation definition
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S1-17(1a)

Limit on workplace rehabilitation

Division 4 – Compensation for specific types of injury and death
Subdivision 1 – Permanent impairment (post 2005)
31A

Application of subdivision

31B

Degree of permanent impairment

31C

Compensation for impairments mentioned in Schedule 2

31D

Schedule 2 impairment assessment

31F

Lump sum compensation for AIDS

31G

Subsequent injuries

31H

Election under section 31C or 31E

New

Registration of election

31I

Effect of registration of election

31J

Limit on compensation of worker electing

Subdivision 2 – Noise induced hearing loss
31E

Lump sum compensation for noise induced hearing loss

New

Making a claim

New

Testing

New

No baseline test

New

Re-test and payment

New

Disputes

New

Recording of lump sum payment

New

Apportionment between employers

New

Provision of insurance coverage details

New

Regulation making power

Subdivision 3 – Industrial diseases
General
32

Compensation of worker dying from or affected by certain
industrial diseases (Schedule 3)

44

Disease deemed due to nature of employment

45

Additions to Schedule 3

40

Interpretation of this Division in cases of death without prior
incapacity
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41

Last employer liable but may join others

42

Relevant earnings

43

Employer to whom notice to be given

47

Certain workers not to benefit

Asbestos related disease
33

Pneumoconiosis, mesothelioma or lung cancer

New

Successive lung diseases to be regarded as one

34

Worker suffering from chronic bronchitis and pneumoconiosis

35

Worker suffering from lung cancer and pneumoconiosis

36

Panel convened under Part IV Div 3

37

Oral submission by medical practitioner

38

Questions for determination by a medical panel

39

Worker disabled by tuberculosis and pneumoconiosis

46

Compensation limited to prescribed amount

New/Sch 5

Asbestos diseases lump sum

Subdivision 4 – Specified loss of functions
49

Injury occurs when loss of function renders worker less able to
earn full wages

Sch 4

Specified loss of functions

51

Compensation recoverable from last employer

52

How compensation calculated

53

Employer to whom notice given

54

Loss of function deemed due to nature of employment

55

Additions to Schedule 4

Subdivision 5 – Compensation for death
New

Terms used - dependents

New

Lump sum entitlement for death

New

Apportionment

New

Dependent children’s allowance

New

Death – no dependent

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

187

Appendices

Division 5 – Claim management
64/65/66

Medical examination

66A

Additional medical examination

70

Furnishing medical reports

59/61

Discontinuance or reduction of weekly payments

New

Application to vary weekly payments

69

Worker residing outside the State

63

No compensation during suspension

72

Suspension of payments during custody

72A

Failure to undergo medical examination

71

Recovery of payments to unentitled person

73

Disputes between employers

74

Dispute between insurers

74A

Apportionment under sections 73 and 74

75

Obligation to make weekly payments preserved

Division 6 – General Account (safety net)
174

Payment to worker from General Account

New

Liability of principal contractor where employer uninsured

174AAA

Setting aside certain judgments and agreements

174AA

Recovery from responsible officers of body corporate

174AB

WorkCover WA may exercise rights of employer

174AC

WorkCover WA's rights of indemnity and subrogation

174AD

Employers' duty to assist WorkCover WA

Division 7 – Settlement of claim (redemption)
New

Primary settlement pathway

New

Secondary settlement pathway

New

Effect of registration of settlement

Part 3 – Injury management
Division 1 - General
155

Terms used in this Part
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157

Information about injury management matters

157B

Mediation and assistance

Division 2 - Medical certificates and work capacity
New

Treating medical practitioners’ role in injury management

New

Issuing of medical certificates

New

Provision of progress medical certificates

Division 3 - Injury management system
155B

Establishment of injury management systems for employer's
workers

155D(1) &(2)

Injury management system - insurers' obligations

Division 4 – Return to work
Subdivision 1 – Return to work programs
155C

Return to work program employers' obligations

155D(1),(2)&(3)

Return to work program insurers' obligations

New/156B/72B

Return to work program workers' obligations

155E

Return to work programs, WorkCover WA powers as to

Subdivision 2 – Employer obligations for return to work
New

Employer not to dismiss worker due to incapacity

84AA

Employer to keep position available during worker’s
incapacity

New

Employer to provide suitable duties during worker's
incapacity

84AB

Employer to notify worker and WorkCover WA of intention to
dismiss worker

Division 5 - Injury management case conferences
New

Injury management case conference

New

Injury management case conferences workers’ obligations

New

Arbitrators' powers in relation to injury management case
conferences

Division 6 - Workplace rehabilitation
New

Approval of workplace rehabilitation providers

New

Implied condition of approval as a workplace rehabilitation
provider
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156A

Workplace rehabilitation services

Division 6 – Medical and allied health services
New

Medical and allied health services

New/292(2)&(3)

Fees for medical and allied health services

New

Health services guidelines

82

Recovery of cost of services rendered

Part 4 - Medical assessment
Division 1 – Approved medical specialists
146F

Approved medical specialist

New

Period of approval

New

Conditions of approval

New

Approved medical specialist to provide information to
WorkCover WA

New

Confidentiality of information provided to WorkCover WA

146G

Powers of approved medical specialist

146H

Outcome of assessment – report and certificate combined

146I

WorkCover WA release of information relevant to assessment

146J

Decisions of approved medical specialist

New

Regulation making power

Division 2 – Evaluation of impairment
146R

WorkCover Guides

146

Degree of impairment

146A

Evaluation of impairment generally

146B

Evaluation for the purposes of schedule 2

146C

Evaluation for purposes of common law

146E

Evaluation for the purposes of additional medical expenses

Division 3 – Medical assessment panels
144

Terms used

145

Exclusion

145A

Questions that have to be referred

145B

Register for panel membership
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New

WorkCover WA CEO to appoint panel Chairman

New/145C

Panel to be constituted

145D

Procedures

145E

Determinations

145F

Review

145G

Remuneration

Division 4 – Medical advisory committee
New

Appointment of committee

Part 5 – Liability and Insurance
Division 1 - General
159

Terms used

Division 2 – Employers’ obligations
Subdivision 1 - Employers’ obligation to insure
160

Employer to obtain insurance

New

Remuneration – audit and record keeping

New

Prohibition on contractual indemnities

170

Failure to insure

172

WorkCover WA may recover underpaid premiums from
employers

New

Insurance for specified industrial diseases

302

Deductions towards compensation not lawful

Subdivision 2 – Deemed employers
175

Principal contractor and sub-contractor deemed employers

303A

Making employment conditional on avoidance arrangement

175AA

Certain persons deemed workers

Division 3 – Self insurance
New/164

Self insurer

New/165

Review of exemptions and appeals

166

Other cancellations

167

Effect of cessation of exemption

168

Cessation of exemption
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New

Use of securities

New

Performance audit

New

Regulation making power

Division 4 – Licensed insurers
Subdivision 1 – Licensing and renewal
161

Licenses

161A

Penalty — issue or renewal of policy without licence

New

Public sector - Insurance Commission of WA

Subdivision 2 – Insurers’ obligations
New

Obligation to insure

169

Terms of insurance and form of policies

New

Burning cost policies

New

Lapsed policies

New

Cancelled policies

New

Non-payment of premium

160A

Insurance in respect of working directors

171

Insurance offices to furnish certain statements

173

Worker’s rights against insurer

174A

Insurer may not refuse to indemnify in certain circumstances

Division 5 - Premium rates
151

Fixing premiums

151A

Report as to rates

152

Loading not to exceed 75%

153

Fixing maximum loading or discount

153A

Minimum premiums

154

Appeals

154A

Regulations for provision of information

154AB

Special directions by Minister

Part 6 – Dispute resolution
Division 1 – General
176

Exclusive jurisdiction of arbitrators
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177

Object of this Part

180

Relevant documents to be provided by parties

Division 2 – Conciliation
Subdivision 1 – Workers’ compensation conciliation service
181

Workers’ Compensation Conciliation Service established

182A

Director, Conciliation, designation and functions of

182B

Conciliation officers, designation of etc.

182C

Provisions about designations

182D

Delegation by Director

Subdivision 2 - Resolution of disputes by conciliation
182E

Application for conciliation

182F

Acceptance of application by Director

182G

Director to allocate dispute

182H

Director may certify dispute is not suitable for conciliation

182I

Duties of conciliation officers

182J

Powers of conciliation officers

182K

Weekly payments etc., conciliation officers may direct etc.

182L

Suspending and reducing weekly payments, conciliation
officers’ powers for etc.

182M

Provisions about directions

182N

Finalising orders

182O

Conclusion of conciliation and certificate of outcome

Subdivision 3 - Practice and procedure
182P

Obtaining information

182Q

Scope of conciliation

182R

Conciliation officer may provide information to another party or
a medical practitioner

182S/New

Representation

182T

Litigation guardians, rules about

182U

Interpreters and assistants

182V

Ways of conducting conciliation

182W

Conciliation to be in private
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182X

Meetings and conferences, notice of and failure to attend

182Y

Privilege against self incrimination

182ZA

Legal professional privilege in relation to medical reports

182ZB

Other claims of privilege

182ZC

Documents produced, use of etc. by conciliation officer

182ZD

Medical dispute may be referred to medical assessment panel

Subdivision 4 - General provisions about directions, orders and conciliation
agreements
182ZE

Terms used

182ZF

When decision or conciliation agreement has effect

182ZG

Correcting mistakes

182ZH

Enforcing decisions and conciliation agreements

182ZI

Conciliation decisions not reviewable

182ZJ

Provisions about revoked directions

182ZK

Recovery of payments made under s. 182K direction

182ZL

Director may order insurer to make payment directed under s.
182K

Subdivision 5 - Miscellaneous
182ZM

Statement made to conciliation officer not admissible in
subsequent proceedings

182ZN

To whom compensation is to be paid

Division 3 - Arbitration
Subdivision 1- Workers’ compensation arbitration service
182ZO

Workers’ Compensation Arbitration Service established

182ZP

Registrar, Arbitration, designation and functions of

182ZQ

Arbitrators, designation of etc.

182ZR

Provisions about designations

182ZS

Delegation by Registrar

Subdivision 2 - Determination of disputes by arbitration
182ZT

Application for arbitration

182ZU

Acceptance of application by Registrar

182ZV

Registrar to allocate dispute
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182

Who is to be given a copy of an application

183

Information exchange by parties

185

Duties of arbitrators

Subdivision 3 - Practice and procedure
188

Practice and procedure, generally

189

Relief or redress granted need not be restricted to claim

190

Directions by arbitrator

191

Dependants of workers, proof as to

192

Illegal contracts of employment may be treated as valid

193

Arbitrator’s powers to obtain information

194

Arbitrator may give information etc. to and restrict disclosure by
other party or medical practitioner

New/195

Representation

196

Litigation guardians, rules about

197

Interpreters and assistants

198

Ways of conducting arbitration proceedings

199

Hearings to be in private

200

Hearings, notice of and failure to attend

201

Experts, use of by arbitrators

202

Summoning witnesses

203

Arbitrator’s powers as to witnesses

204A

Communication between worker and WorkCover WA employee
not admissible

204

Privilege against self incrimination

205

Legal professional privilege in relation to medical reports

206

Other claims of privilege

207

Oaths and affirmations

208

Arbitrator may authorise another to take evidence

209

Things produced, use of etc. by arbitrator

210

Medical dispute may be referred to medical assessment panel

Division 4 - Decisions
211

Decisions generally
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212

Conditional and ancillary orders and directions

213

Decisions and reasons, form and content of

214

Validity of decision not affected by contravention of this
Subdivision

215

When decision has effect

216

Correcting mistakes

217A

Arbitrator may reconsider decision if new information

217B

Arbitration decisions not reviewable

217

Order as to total liability of employer

218

Person under legal disability and dependants of dead workers,
payment to etc.

219

Enforcing decisions

Subdivision 1 - Offences
255

Failing to comply with decision of dispute resolution authority

256

Failing to comply with summons or requirement to attend

257

Failing to give evidence as required 316

258

Giving false or misleading information

Division 5 - Rules and practice notes
293A.

Conciliation rules

293B.

Arbitration rules

293

General provisions about rules

294

Practice notes

Division 6 – Miscellaneous
220

Statements to arbitrators not admissible in common law
proceedings

221

To whom compensation is to be paid

222

Interest on sums to be paid

223

Interest on unpaid sums

224

Interest on unpaid amount of agreed sum

225

Regulations may exclude interest

Division 7 - Appeals to District Court
247

Appeal against arbitrator’s decision made under Part XI

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

196

Appendices

250

Effect of appeal on decision under appeal

254

Appeal from District Court to Court of Appeal

Division 8 - Costs
Subdivision 1 - General
261

Terms used

262

Costs to which this Part applies

263

This Part prevails over Legal Profession Act 2008

Subdivision 2 - Costs of parties in proceedings and costs of proceedings
264

Costs to be determined by dispute resolution authority

265

Costs unreasonably incurred by representative

267

Appeal costs

268

Regulations for assessment of costs

Subdivision 3 – Maximum costs
269

Costs Committee, membership of

270A

Remuneration of Committee members

270

Constitution and procedure of Costs Committee

271

Determinations as to maximum costs

272

Making determinations

273

Approval and publication of determinations

274

Effect of costs determinations

275

Agreement as to costs, limits on

276

Division does not affect s. 87 in relation to Part IV actions

Part 7 – Common law
Division 1 - General
Subdivision 1 – Application of division
93A

Terms used

93B

Application of this Division

93C

Limit on powers of courts

93H

Terms used in this Subdivision

93I

Application of this Subdivision

85

Motor vehicle cases not affected by this Part
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86

Liability independent of this Act not affected by this part

92

Both damages and workers’ compensation not recoverable

93

Remedies against non-employers

87

Solicitor-client costs, limits on agreements as to

91

Court’s duties where action for damages unsuccessful but
workers’ compensation is payable

93S

Regulations

Subdivision 2 – Choice of law
93AC

What constitutes injury and employment

93AE

Meaning of ‘substantive law’

93AA

Applicable substantive law for work injury claims

93AB

Claims to which Division applies

93AD

Claim in respect of death included

93AF

Availability of action in another State not relevant

Division 2 – Constraints on award of damages
New

Threshold requirements for the commencement of proceedings
and awarding of damages

New/93K

Restrictions on amount of damages

93J

No damages for noise induced hearing loss if not an injury

93P

How election may affect stationary compensation

93Q

Special provisions about HIV and AIDS

New/93R

Special provisions about specified industrial diseases

Part 8 – Scheme regulation and administration
Division 1 - WorkCover Western Australia Authority
Subdivision 1 – Establishment and powers
94

WorkCover Western Australia Authority

95

WorkCover WA's governing body

96

Term of office

98

Defects not to invalidate proceedings

99

Conditions of appointment

100

Functions of WorkCover WA
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102

Limitation on powers

101

Powers

100A

Advisory committees

295

Public Service

101AA

Delegation by WorkCover WA

296

Delegation by chief executive officer

Subdivision 2 – Governance
97

Meetings

111

Minister may give directions

111A

Minister to have access to information

104AA

Disclosure of interests

104AB

Exclusion of interested member

104AC

Resolution that section 104AB inapplicable

104AD

Quorum where section 104AB applies

104AE

Minister may declare sections 104AB and 104AD inapplicable

Subdivision 3 – Financial management
105

Application of Financial Administration and Audit Act 1985

106

General Account

107

Estimates

108

Total contributions

109

Contributions to General Account by insurers

110

Trust Account

101A

Borrowings by WorkCover WA

101B

Guarantees of borrowings

Subdivision 4 – Information management
New/103A

Information provided to WorkCover WA

New

Release of information under this Act

314

WorkCover WA may specify form of sending information

104

Publishing and furnishing information

100B

Disclosing information to occupational safety and health
department
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300

District Court to provide information to WorkCover WA

Division 2 – Powers of inspection
175A

Authorisation

175B

Powers

175C

Interpreters

175D

Offences

Division 3 – Offences
Subdivision 1 – General
New

Penalty unit and indexation

309

Who can take proceedings for offences

310

Time limit for taking proceedings

311

General penalty

312

Fines

313

Penalties not affected

308

Fraud

Subdivision 2 – Infringement notices and modified penalties
175E

Definitions [Authorised officer]

175F

Authorised officers

175G

Giving of notice

175H

Content of notice

175I

Extension of time

175J

Withdrawal of notice

175K

Benefit of paying modified penalty

175L

No admission implied by payment

175M

Application of penalties collected

Part 9 - Miscellaneous
292

Regulations

297

Agreements and receipts under this Act exempt from stamp
duty

299

Judicial notice

301

Prohibition of contracting out
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303

Payments not assignable

304

Protection from liability

305

Immunity

306

Protection from compliance with this Act

307

Proceedings for defamation not to lie

298

Order for detention of ship

New

Review of Act

Schedule 1 – Repeal, savings and transitional
Division 1 - General
316

Definitions

317

Repeal

318

Operation of Interpretation Act 1918

319

No renewal of liability or entitlement

320

Moneys paid under repealed Act taken into account

321

Compensation for injuries mentioned in Schedule 2

322

Child's allowance

323

Continuation

324

References to the Board, the Supplementary Board or officers

12

Compensation not payable for injuries prior to 28 Nov 1977

13

Act s.11 and 12 do not affect case where compensation paid
prior to 28 Nov 1977

325

Transitional provisions (Sch 8)

New

Mining employers’ insurance obligations

Division 2 – Pre 2005 regime
Subdivision 1 – Permanent impairment
New

Application of this Division

24

Compensation for injuries mentioned in Schedule 2 [pre-2005
SCH2]

24A

Lump sum compensation for noise induced hearing loss [pre2005 SCH2]

24B

Election under section 24 or 24A [pre-2005 SCH2]

25

‘Loss of ‘ [pre-2005 SCH2]
Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

201

Appendices

26

Subsequent injuries [pre-2005 SCH2]

27

Compensation in accordance with table at date of accident
[pre-2005 SCH2]

28

Limit on compensation of worker electing [pre-2005 SCH2]

29

Compensation while incapacity continues [pre-2005 SCH2]

30

Compensation payable before election [pre-2005 SCH2]

31

Schedule 2 interpretation [pre-2005 SCH2]

Subdivision 2 – Common law
93CA

Meaning of ‘AMA Guides’ in this Subdivision

93CB

Limits on application of this Subdivision

93CC

Application of this Subdivision

93D

Assessment of disability

93E

Restrictions on awarding of damages and payment of
compensation

93EC

Extended time for commencing proceedings

93F

Restrictions on awarding and amount of damages if disability
less than 30%

93G

Regulations

154AC

Regulations for subsidy from Supplementation Fund

Schedule 2 – Permanent impairment
Pre 2005
Sch 2

Table of compensation entitlements – Part 1

Post 2005
Sch 2

Table of compensation entitlements – Part 2

Schedule 3 – Specified industrial diseases
Sch 3

Specified industrial diseases

Schedule 4 – Adjacent areas
S6

Adjacent areas
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Appendix 2 – Repealed provisions of the current Act
Section

Heading

Reason for repeal

12

Compensation not payable in
some cases for injury or death
before 28 Nov 1977

Historical/obsolete

13

Act s. 11 and 12 do not affect
case where compensation paid
before 28 Nov 1977

Historical/obsolete

16

Act to apply as to injury to
persons employed on Western
Australian ships

Historical/obsolete

21

Compensation from date of
incapacity

New provisions

31E

Lump sum compensation for
noise induced hearing loss

Revised NIHL regime

31K

Compensation payable before
election [post-2005 SCH2]

Revised permanent
impairment

47

Some workers not entitled to
compensation

Historical/obsolete

48

Notification of disease

Obsolete

57C

Notification to Commission

57D

Confidentiality

New information management
provisions

60

Application to discontinue or
reduce weekly payments

New provision

62

Review of weekly payments

67

Lump sum in redemption of
weekly payments

New settlement regime

68

Calculation of lump sum

New settlement regime

76

Registration of memorandum of
agreement

New settlement regime

77

Registration obligatory

New settlement regime

78

Effect of non-registration of
agreement

New settlement regime

80

Effect on annual leave, long
service leave and sick leave

New provisions

84

Worker not to be prejudiced by

Repealed
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Section

Heading

Reason for repeal

resuming work
93EA

Referring questions with fresh
evidence in particular cases

Obsolete

93EB

Referring questions in certain
other cases

Obsolete

93EC

Time for commencing action for
damages extended in some
cases

Obsolete

93O

Employer to give worker notice
of certain things

93M

Termination day

93N

Special evaluation if condition
has not sufficiently stabilised

146S

Register for panel membership

146T

Panel to be constituted

146U

Procedures

146V

Assessments

146W

Remuneration

146D

Evaluation for the purposes of
Part IXA

146K

Panel to be constituted

146L

Procedures

146M

Failure to comply with
requirement of approved medical
specialist panel

146N

Assessment of impairment by
approved medical specialist
panel

146O

Outcome of assessment by
approved medical specialist
panel

146P

No assessment without
unanimous agreement

146Q

Termination day abolished

Revised medical panel
process

Remuneration
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Section

Heading

Reason for repeal

155A

Code of practice (injury
management)

Key content located in
operative provisions

156

Approval of vocational
rehabilitation providers

New regime for workplace
rehabilitation provider approval

158

Meaning of "retraining criteria"

158A

Eligibility to participate in
specialised retraining programs

158B

Final day for recording agreed
matters, referring disputed
matters for determination

158C

Disputes as to degree of
permanent whole of person
impairment

158D

Disputes as to retraining criteria

158E

Specialised retraining program
agreements

158F

WorkCover WA to direct
payments in relation to
specialised retraining programs

158G

Obligations of employers,
insurers

158H

3 monthly reviews of
performance, payments under
specialised retraining programs

158I

WorkCover WA may direct
modification, suspension,
cessation of payments under
SRPs

158J

Cessation of payments

158K

Directions not open to challenge
etc

158L

Other effects of participation in
specialised retraining program

162

The State Government
Insurance Commission sole
insurer against certain industrial
diseases

Specialised retraining
discontinued

Repealed (policy amendment)

Review of the Workers’ Compensation and Injury Management Act 1981: Discussion Paper

205

Appendices

Section

Heading

Reason for repeal

163

Payment of industrial disease
premium and issue of policy

Repealed (policy amendment)

178

Notice of injury, and claim for
compensation, requirements for

Repealed (policy amendment)

179

Notice of injury, service of

Repealed (policy amendment)

266

Agent’s costs

277

Registration of agents

Registered agents regime
discontinued

315

Prescribed amount and Amounts
A and C, publication of

S1 - 1

Death — dependants totally
dependent — notional residual
entitlement

S1 - 1A

Death — dependants totally
dependent — child's allowance

S1 - 1B

Death — dependants totally
dependent — notional residual
entitlement or child's allowance

S1 - 1C

Determination of entitlement
under clause 1B

S1 - 2

Death — partial dependants who
are not children

S1 - 3

Death — partial dependants who
are children

S1 - 4

Death — no dependant

S1 - 5

Death — where not resulting
from the injury but weekly
payments had been made

S1 - 9

No incapacity — medical
expenses

S1 - 12

Part-time workers

S1 - 13

Concurrent contracts

S5 - 1

Definitions

S5 - 2

Incapacity for work resulting
from injuries other than
pneumoconiosis, mesothelioma

Discontinued requirement

New regime for death
entitlements.

New provisions
New calculation of weekly
earnings – provisions
redundant.
Provisions relocated and
discontinued in part.
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Heading

Reason for repeal

and lung cancer

S5 - 3

Incapacity for work resulting
from injuries of pneumoconiosis,
mesothelioma and lung cancer
— weekly payments

S5 - 4

Election to take redemption
amount as lump sum or
supplementary amount weekly

S5 - 5

Requirements for election under
clause 4

S5 - 6

Effect of receiving the
redemption amount as a lump
sum

S5 - 7

Effect of receiving
supplementary amount

S5 - 8

Payment of supplementary
amount

S5 - 9

Death of a worker prior to
commencement of section 49 of
Workers' Compensation and
Assistance Amendment Act
1990
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Appendix 3 – Indicative definition of worker
In this Act worker means:
(1) a person:
a) who, under a contract or agreement of any kind (whether
expressed or implied, oral or in writing), performs work or a
service of any kind for another person unless:
(i)

the person:
A. is paid to achieve a specified result or outcome;
and
B. has to supply plant, and equipment or tools of
trade, needed to perform the work or service;
and
C. is, or would be, liable for the cost of rectifying
any defect arising out of the work or service
performed; or

(ii) a personal services business determination relating
to the person performing the work or service is in
effect under section 87-60 of the Income Tax
Assessment Act 1997 (Cth); or
b) who is prescribed as a worker of a prescribed employer for the
purposes of this definition
(2) any person who has entered into or works under a contract of
apprenticeship with an employer
(3) any person whose employment is of a casual nature and is for the
purpose of the employer’s trade or business.
(4) where the worker has died, the worker’s legal personal representative
or to his or her dependants or other person to whom of for whose
benefit compensation is payable
(5) a police officer or Aboriginal police liaison officer appointed under the
Police Act 1892, who suffers an injury and dies as a result of that
injury.

Note: this is the base definition and does not include specific provisions which
modify the definition of worker such as persons working for private
householders.
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Appendix 4 – Death benefits: indicative definitions
Dependant
(1) A dependant of a deceased worker is a member of the deceased
worker’s family who was totally or in part dependent upon the earnings
of the worker at the time of the worker’s death, or would, but for the
injury, have been so dependent.
Member of the family
(1) A person is a member of the family of a deceased worker, if:
a) The person is the worker’s (i)
(ii)
(iii)
(iv)
(v)
(vi)

Spouse
De facto partner
Parent, grandparent or step parent
Son, daughter, ex-nuptial son or daughter
Grandson or granddaughter
Step son or step daughter (whether the step son or
step daughter is legally adopted by the worker or not)
(vii) Brother, sister, half brother or half sister
b) the deceased worker stood in the place of a parent to the
person;
c) the person was standing in the place of a parent to the
deceased worker;
(2) With respect to an ex-nuptial worker a member of the family also
includes the worker’s parents, and his or her brothers and sisters,
whether legitimate or ex-nuptial, who have at least one parent on
common with the worker.
Meaning of spouse
(1) A spouse includes any former spouse of the worker if the worker was
legally obliged immediately before the death of the worker to make
provision for that former spouse with respect to financial matters.
Meaning of defacto partner
(1) A de facto means —
a) a person who, immediately before the death of the worker, was
living in a de facto relationship with the worker and had been
living on that basis with that worker for at least the previous 2
years; and
b) any former de facto partner of the worker if the worker was
legally obliged immediately before the death of the worker to
make provision for that former de facto partner with respect to
financial matters.
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