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1. Introduction

The Workers’ Compensation (Legal Practitioners and Registered Agents) Costs 
Determination 2015 (the Costs Determination) governs the awarding of legal costs in 
the Workers’ Compensation Conciliation and Arbitration Service.

The Costs Determination is made by the Costs Committee established under section 
269 of the Workers’ Compensation and Injury Management Act 1981 (WA) (the Act) 
and is approved by the Minister for Commerce and Industrial Relations.

The Costs Committee has proposed amendments to the Costs Determination as noted 
in this Consultation Paper and the attached Draft Costs Determination with proposed 
changes marked in red.

Pursuant to section 272(1) of the Act, the Costs Committee is inviting comment from 
stakeholders on proposed amendments to the Costs Determination. Comment should 
be limited to issues related to the Costs Determination and should not discuss wider 
issues relating to the workers’ compensation scheme.

Stakeholder submissions will be considered by the Costs Committee before a final 
recommendation is made to the Minister.

The closing date for submissions is 19 October 2018.

Submissions will be considered non-confidential, unless a request is made for them to 
be treated as confidential. Submissions can be made in the following ways:

By post or in person: By email:

Mr Craig Donohue Craig.Donohue@workcover.wa.gov.au

Policy Officer

WorkCover WA

2 Bedbrook Place

SHENTON PARK WA 6008

WorkCover WA

mailto:Craig.Donohue@workcover.wa.gov.au


Costs Determination Consultation Paper

2. Issues raised with current Determination

The following section:

• Makes observations regarding the 2015 Costs Determination;
• Identifies issues that are considered to be of relevance; and
• Makes recommendations for amendment where appropriate.

2.1 Conciliation Services

The Costs Committee makes no recommendations for amendments in relation to 
Conciliation Services and is not aware of any issues relating to Items 1-4 of the Scale 
of costs.

2.2 Pre-arbitration Conferences

The Pre-Arbitration Conference (PAC) process operates on an informal basis and is a 
voluntary process the Arbitration Service offers.

A stakeholder has noted concern about “off-scale” practices in the Arbitration Service 
including with respect to PACs and has requested that PACs are reflected in the Costs 
Determination.

Costs Committee position

The Costs Committee does not support an increase in Maximum Allowable Hours to 
include PACs in the Costs Determination, and takes the position that PACs should be 
dealt with as follows:

• Where the dispute is settled with a Memorandum of Agreement/ Schedule 2, 
whether at the PAC or at some point thereafter- the costs scale already allows 
for costs (item 8) (up to 10 hours). As such, no further provision should be made;

• Where the PAC results in the dispute being settled via 92(f) deed -  costs are 
dealt with by the Legal Profession (Supreme and District Courts) (Contentious 
Business) Determination 2018;

• Any other mechanism of resolution falls into a mixed basket of categories which 
do not warrant consideration of any award; and

• Where the PAC does not result in the resolution of the dispute -  costs are 
redundant given that the PAC scheme is entirely voluntary and a similar 
mechanism could have been employed by the parties e.g. informal conference 
(for which no allowance would be made unless the dispute was resolved in 
accordance with item 8, being by Memorandum of Agreement and not 92(f) 
deed).

It is the Costs Committee’s position that if any costs are allowed for PACs it should be 
only where it settles and where those costs are not claimed (or claimable) elsewhere. In 
effect, the scale already does this.

2.3 Order for production of documents or material

A stakeholder has recommended the practice of inspecting summonsed documents 
following interlocutory orders to produce pursuant to Form 158 should be included in 
the Costs Determination.

WorkCover WA
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Costs Committee position

The Costs Committee does not support amending the Costs Determination to make 
allowance for inspecting summonsed documents. Documents are generally provided to 
parties by and at the expense of WorkCover WA.

2.4 Costs for preparation for an Arbitration hearing

A stakeholder has suggested that the amount allowed in Item 7 of the Costs 
Determination for preparation for an Arbitration Hearing where the dispute is resolved 
at or after an Arbitration hearing is inadequate. The Costs determination presently 
allows for seven hours at Item 7.

The stakeholder noted, by way of comparison, that the Magistrates Court Scale allows 
50 hours for the preparation of a case.

Costs Committee position

The Costs Committee does not support an increase to the maximum amount allowable 
at Item 7. Any inference that the amount allowable at Item 7 should be dramatically 
increased runs contrary to the nature of the dispute resolution process (informal, timely, 
cost effective etc.).

The Magistrates Court cannot be directly compared to the Arbitration Service which 
serves as a quasi-judicial forum for the resolution of disputes. Unlike a court the 
Arbitration Service dispenses with many legal formalities. The rules of evidence, for 
instance, need not be adhered to in proceedings before the Arbitration Service. The 
ultimate aim of the Arbitration Service is the timely and inexpensive resolution of 
disputes.

2.5 Dependency claims

WorkCover WA has recently made changes to the process for dependants of deceased 
workers claiming and receiving compensation. The changes mean that, regardless of 
whether a claim is accepted or disputed by a workers’ compensation insurer, the matter 
will bypass conciliation for orders to be made by an Arbitrator.

Costs Committee position

The Costs Committee view is that the current Costs Determination already takes 
dependency claims into account through Item 5-7.

It is proposed that cl10 of the Costs Determination is amended to note that costs 
entitlements for dependency claims begin at Item 5 and cumulate through the 
Arbitration Service items.

2.6 Application to extend time to lodge an application for Arbitration

The Costs Committee notes that there is a suggestion to add allowable hours where an 
application to extend time to lodge an application for Arbitration is made. Strictly 
speaking this kind of application does not fall in to the current scope of Item 5.
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Costs Committee position

The Costs Committee suggests that +1 Allowable hour be added to Item 5 of the Costs 
Determination relating to the abovementioned application.

2.7 Section 92(f) deeds

The Legal Profession (Supreme and District Courts) (Contentious Business) 
Determination 2018, Item 37 has been introduced to provide for a specific item to cover 
work performed in relation to effecting a settlement under section 92(f) of the Workers 
Compensation and Injury Management Act 1981.

37. Settlement of a claim 10 hours SP 4,950
pursuant to section 92(f) 
Workers Compensation and 
Injury Management Act

The Legal Costs Committee noted that this work is already claimable under other items 
in the Contentious Business Determination, the introduction of a special item is 
intended to remove any doubt in that regard.

Costs Committee Position

The Costs Committee suggests that, for completeness, a cross-reference to the 
Contentious Business Determination with respect to 92(f) deeds should be included in 
the Costs Determination.

WorkCover WA 4
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3. Summary of recommendations

The following is recommended in respect to the current Determination:

• No changes are made to the Conciliation scale, no significant changes are made 
to the Arbitration scale and no significant changes are made to the structure of 
the Costs Determination.

• No costs allowed for Pre-arbitration Conferences.
• No change to reflect costs of inspecting summonsed documents pursuant to 

Form 158.
• No change to allowance under Item 7: where the dispute is resolved at or after 

an arbitration hearing.
• Addition of methodology for dependency claims explained under clause 10 of 

the Costs Determination.
• +1 allowable hour under Item 5 in relation to applications to extend time to lodge 

an application for Arbitration.
• Inclusion of a cross reference to the Contentious Business Determination with 

respect to 92(f) deeds to be placed where the Costs Committee deems it 
appropriate.

WorkCover WA 5
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Western Australia

Workers’ Compensation and Injury Management Act 1981

Workers’ Compensation (Legal 
Practitioners and Registered Agents) 

Costs Determination 2018 201-5

1. Citation

(1) This determination may be cited as the Workers ’ Compensation 
(Legal Practitioners and Registered Agents) Costs 
Determination 201820+5 (“Costs Determination”).

2. Commencement

(1) This Costs Determination comes into operation on the date of 
Gazettal or fdate) 1 July 2015. whichever is the later.

3. Application

(1) This Costs Determination applies to the remuneration of legal 
practitioners and registered agents in respect of work carried out 
for the purposes of proceedings before a WorkCover WA 
dispute resolution authority.

(2) This Costs Determination does not apply to the remuneration of 
legal practitioners or registered agents in respect of business 
carried out before the commencement of this Costs 
Determination.

(3) This Costs Determination is to be read and applied in its 
entirety. The scale of costs applicable under this Costs 
Determination is to be interpreted in accordance with the notes 
set out in this Schedule.

1



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 4

4. Review

(1) This costs scale enables the hourly rates used to calculate costs 
to be adjusted consequent to any changes in the hourly rates 
available under the Magistrates ’ Court costs scale, based on 
determinations of the Legal Costs Committee established under 
the Legal Profession Act 2008.

(2) The Costs Committee may amend or revoke this Costs 
Determination at any time, pursuant to section 271 (4) of the 
Act.

5. Terms used in this Determination

(1) Unless otherwise stated, all terms used in this Costs 
Determination have the same meaning given in the —

(a) Workers' Compensation and Injury Management 
Act 1981-,

(b) Workers' Compensation and Injury Management 
Regulations 1982\

(c) Workers ’ Compensation and Injury Management 
Conciliation Rules 2011 (Conciliation Rules); and

(d) Workers ’ Compensation and Injury Management 
Arbitration Rules 2011 (Arbitration Rules).

(2) For ease of reference, the terms are reproduced hereunder. In 
this Costs Determination —
agent service means any service performed by a person —

(a) in the person’s capacity as an agent; and
(b) in or for the purposes of a proceeding before a dispute 

resolution authority.
application means an application for a decision of a dispute 
resolution authority.
approved form  means a form approved under the Conciliation 
Rules or a form approved under the Arbitration Rules.
Arbitration Service means the Workers’ Compensation 
Arbitration Service established under section 182ZO of the Act.

2



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 5

Arbitration Rules means the rules made under section 293B of 
the Act.
arbitrator means an officer of WorkCover WA approved under 
section 182ZQ of the Act as an arbitrator.
assessment of costs means an application for assessment of 
costs under the Conciliation Rules or under the Arbitration 
Rules.
conciliation officer means an officer of WorkCover WA 
designated under section 182B of the Act as a conciliation 
officer.
Conciliation Service means the Workers’ Compensation 
Conciliation Service established under section 181 of the Act.
Conciliation Rules means the rules made under section 293A of 
the Act.
costs means —

(a) costs of a party (including fees, charges and 
disbursements);

(b) costs of a proceeding; and
(c) such other costs as may be prescribed by regulation.

costs determination means a determination published under 
section 273 of the Act.
Director means the officer of WorkCover WA designated under 
section 182A of the Act as the Director, Conciliation.
dispute resolution authority means the Director, the Registrar, a 
conciliation officer, or an arbitrator.
legal practitioner means an Australian legal practitioner within 
the meaning of that term as defined in the Legal Profession 
Act 2008.
legal service means any service performed by a person —

(a) in the person’s capacity as a legal practitioner; and
(b) in or for the purposes of a proceeding before a dispute 

resolution authority.
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Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 6

Magistrates Court costs scale means the Legal Practitioners 
(Magistrates Court) (Civil) Determination 2012 made by the 
Legal Costs Committee under the Legal Profession Act 2008, or 
any subsequent determination made in substitution for that 
determination.
proceeding means a proceeding before a dispute resolution 
authority.
registered agent means a person registered under regulations 
made under section 277 of the Act.
Registrar means the officer of WorkCover WA designated 
under section 182ZP of the Act as the Registrar, Arbitration.
serve has the same meaning as is defined in the Conciliation 
Rules or the Arbitration Rules.
taxing officer means the Director, a conciliation officer, the 
Registrar, or an arbitrator.

6. No minimum charge

In no respect is this Determination to be seen as providing a 
minimum number of hours for any work done. For example, 
item 2 provides for up to 3 hours for the work involved. The 
number of 3 hours is a maximum, but actual hours may need to 
be substantiated.

7. Maximum costs

(1) In accordance with section 274 of the Act, legal practitioners 
and registered agents are not entitled to be paid or recover an 
amount that exceeds the maximum costs for the service by this 
Costs Determination.

(2) The costs payable to a legal practitioner or registered agent at 
each milestone described in the Table to clause 9 must not 
exceed the maximum amount corresponding to that event.

(3) Further to this, in accordance with section 275 of the Act, an 
agreement is not to be made for a legal practitioner or registered 
agent to receive any greater reward than is provided for in this

4



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 8

Costs Determination. Any agreement made contrary to section 
275 of the Act is void.

(4) Subject to clause 8, registered agents are entitled to be paid or 
recover 50 per cent of the amount provided for Senior 
Practitioners in the Table to clause 8.

(5) Registered agents are entitled to recover 100 per cent of 
disbursements, in accordance with item 10 under “Stand-Alone 
Items” of the Table to clause 9.

8. Hourly Rates

(1) This clause is to be read in conjunction with clauses 4(1) and 
5(2).

(2) The hourly rates set out in the Table to this clause are the 
maximum hourly rates, inclusive of GST, that shall be used to 
calculate the fixed amounts for each corresponding item in the 
costs scale set out in the Table to clause 9.

(3) The maximum hourly rates which a legal practitioner or 
registered agent may charge are not to exceed the amounts set 
out in the Table to this clause.

Table to Clause 8
Fee Earner Maximum Allowable Hourly Rate

Registered A gent 50 per cent o f  the hourly rate applicable to Senior 
Practitioners under the M agistrates C ourt costs 
scale

Junior Practitioner 
(Adm itted for less than 
5 years)*

The hourly rate applicable to Junior Practitioners 
under the M agistrates C ourt costs scale

Senior Practitioner 
(Adm itted for 5 years or 
more)*

The hourly rate applicable to Senior Practitioners 
under the M agistrates C ourt costs scale

* Where a local legal practitioner has held an interstate practice certificate, the 
length of admission in that other jurisdiction is to be counted in assessing that 
practitioner’s years of admission for the purposes of this Determination.



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 9

9. Scale of costs

(1) The maximum hours for which a legal practitioner or registered 
agent may charge a client in relation to conciliation, arbitration 
and Stand-Alone Items are not to exceed the amounts set out in 
the Table to this clause.

Table to Clause 9
WORKERS’ COMPENSATION SCALE OF COSTS 20f4

2018

Item Description
Maximum
Allowable

Hours
1 Obtaining instructions from client and attem pts to resolve the 

dispute by negotiation prior to involvem ent in a proceeding —  
may be claim ed once only regardless o f  the point at which the 
practitioner or agent becom es involved.

4

Conciliation Service
2 Preparation o f  and lodging an application to the Conciliation 

Service including relevant supporting docum entation in 
approved form in accordance with the Conciliation Rules.

+3

3 W here the dispute is resolved after the lodging o f  an application 
and prior to a conciliation conference, including all necessary 
preparation and docum entation in approved form in accordance 
with the C onciliation Rules.

+3

4 W here the dispute is resolved at or after a conciliation 
conference, including all necessary preparation and 
docum entation in approved form in accordance with the

+5

C onciliation Rules.
Add for each additional conference. +3

Arbitration Service
5 Preparation o f  and lodging an application or reply to the 

Arbitration Service including all necessary docum entation in 
approved form in accordance with the A rbitration Rules.
Add for each application to extend time to lodge an aoDlication

8 

+ 1
for Arbitration

6 W here the dispute is resolved after the lodging o f  an application 
to the Arbitration Service and prior to the arbitration hearing, 
including all necessary preparation and docum entation in the 
approved form and attendance at a directions hearing in 
accordance with the A rbitration Rules.

+6

Add for each additional directions hearing. +2
Add for each interlocutory application. +3

7 W here the dispute is resolved at or after an arbitration hearing, 
including all necessary preparation and docum entation in the 
approved form in accordance with the Arbitration Rules.

+7

Add for each additional hearing day. +7

6



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 10

Maximum
Item Description Allowable

Hours
Stand Alone Items — Applicable to conciliation or arbitration service as appropriate

8 Settlem ent o f  the claim  by agreem ent under Schedule 2 or 
redem ption and filing a section 76 m em orandum  o f  agreem ent 
(excluding disbursem ents which are to be paid in accordance 
with item 10).
Excludes agreements m ade pursuant to section 92(f)*.

10

9 A llow ances for witnesses. The am ount o f  any costs to be paid in 
respect o f  work done by a practitioner in conducting any 
proceedings in a dispute may include a reasonable allow ance 
for —
(a) witnesses called because o f  their professional, scientific 

or other special skill or knowledge; and
(b) w itnesses called other than those covered in 

paragraph (a).
In fixing an allowance for w itnesses under paragraph (b) the 
taxing officer may have regard to the am ount o f  salary, wages 
or incom e ( if  any) actually lost by the witness, and any 
expenses in respect o f  meals, lodging and travel reasonably and 
necessarily incurred by the w itness in attending the proceedings 
and justified by voucher.

10 Disbursem ents (not to include counsel fee and m ust be justified  
by voucher).
Such am ount that is necessarily and reasonably incurred under 
the circumstances.

*The Legal Profession (Supreme and District Courts) (Contentious Business) 
Determination 2018. Item 37 provides for work performed in relation to effecting a 
settlement under section 92(0 of the Act

10. Methodology — Conciliation Service and Arbitration 
Service

(1) References to “items” under this clause are in reference to those 
items under “Conciliation Service” and “Arbitration Service” of 
the scale of costs.

(2) Items 1 and 2 of the scale are consecutive, cumulative 
milestones, subject to clause 10(3) and 10(4). For example, to 
seek payment or to recover for legal services or agent services 
provided under item 4, the legal practitioner or registered agent 
must first conclude the milestones, and thereby provide the legal 
services or agent services, described in items 1 and 2 inclusive

7



Workers’ Compensation (Legal Practitioners and Registered Agents)
Costs Determination 2018 2015

cl. 11

of the scale. Items 3 and 4 are not claimable cumulatively and a 
claim under only one item or the other may be made.

(3) Where the legal practitioner or agent did not provide services 
during the Conciliation Service stage of the process, the legal 
practitioner or agent cannot claim under items 2 to 4.

(3a) Where a legal practitioner or agent provides services in relation 
to Schedule 1A of the Act, the legal practitioner or agent cannot 
claim under items 2 to 4.

(4) Where a dispute is not resolved in the Conciliation Service and 
an application is made to the Arbitration Service, and the legal 
practitioner or legal agent provided services during the 
Conciliation Service proceedings, the items 4 to 7 of the scale 
are consecutive, cumulative milestones to items 1 and 2. For 
example where legal or agent services were provided through 
the Conciliation Service and into the Arbitration Service, to seek 
payment or to recover for legal or agent services provided under 
item 7, the legal practitioner or agent must first conclude the 
milestones, and have provided the services described in items 1, 
2, 4 and 5 to 7.

(5) This Determination applies to milestones attained and 
completed in the Workers’ Compensation Conciliation and 
Arbitration Services. Costs Determinations 2011 and 2014 will 
apply to transitional matters and milestones previously attained 
and completed.

(6) This clause should be read in conjunction with clause 11.

11. Stand-Alone Items

(1) References to “items” under this clause are in reference to those 
items under “Stand-Alone Items” of the costs scale.

(2) The legal services described in items 8 to 10 may occur at any 
stage in the process and are additional to the milestone events 
(regardless of which event or events have been achieved) and 
are to be read as being in addition to the overall total 
remuneration.

8
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cl. 11

(3) Item 9 —  Allowances for witnesses —
(a) Where a witness is summonsed under section 202 of the 

Act, in accordance with the Arbitration Rules, the 
summons must be served on the person whose 
attendance is required 7 days before the day on which 
the person is required to attend before an arbitrator.

(b) If the summons is not served on the person in 
accordance with the Arbitration Rules and any witness 
allowance for the expenses of attendance is not paid or 
tendered to the person at the time of service of the 
summons, or not later than a reasonable time before the 
time at which the person is required to attend, then the 
person to whom the summons is directed is not required 
to comply with the summons.

(c) In accordance with the Arbitration Rules, except with 
the leave of the arbitrator, medical evidence must be 
given in writing and a medical practitioner may not be 
called to give oral evidence.

(4) Item 10 —  Disbursements —
(a) Reference to voucher in item 10 refers to copies of any 

vouchers, accounts and receipts relevant to the 
disbursements claimed.

(b) Disbursements must be necessarily and reasonably 
incurred under the circumstances.

(c) Medical reports — except with the leave of an arbitrator, 
parties may only use as evidence the medical reports of 
one doctor in each medical speciality, with a limitation 
of three areas of medical speciality overall. A report that 
contains observations from more than one area o f 
medical speciality is to be taken to be one report from 
each of the specialities utilised within the report. Refer 
to the Arbitration Rules for more information.

9
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Costs Determination 2018 2015

cl. 12

12. Allowance for non-attendance

(1) An allowance can be made for attendance by a legal practitioner 
or registered agent in circumstances where, through no fault of 
the legal practitioner or registered agent, their client failed to 
attend a conference, arbitration or other proceeding before a 
dispute resolution authority.

13. Limitations with regard to exceeding the scale of costs

(1) The limitation in the Act with regard to legal practitioners and 
registered agents not exceeding the scale is only intended to 
cover work done within this jurisdiction

(2) This costs scale does not apply to proceedings before the 
District Court or Supreme Court. Legal practitioners are entitled 
to recover an amount determined in accordance with the scale of 
costs applicable to those courts.

(3) Advice provided by a legal practitioner in relation to Part IV 
civil proceedings in addition to or independent of this Act is not 
covered by this Costs Determination (see section 274 of the 
Act).

(4) Regard should be had to section 87 of the Act when providing 
advice or representation to a client in relation to an action for 
damages independent of this Act.

(5) A legal practitioner cannot make any agreement, for appearing 
or acting on behalf of a person, where they will receive greater 
reward than is provided for by any legal costs determination (as 
defined in the Legal Profession Act 2008). In any case, 
agreements made contrary to section 87 of the Act are void.

14. Interpretation of item descriptions

(1) In interpreting item descriptors as set out in the Table to
clause 8, regard should be had for the procedural requirements 
set out in the —

(a) Workers ’ Compensation and Injury Management Act 
1981;

1 0
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Costs Determination 2018 2015

cl. 14

(b) Workers ’ Compensation and Injury Management 
Regulations 1982;

(c) Workers ’ Compensation and Injury Management 
Conciliation Rides 2011; and

(d) Workers ’ Compensation and Injury Management 
Arbitration Rules 2011.
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Defined terms

Defined terms
[This is a list o f terms defined and the provisions where they are defined.

The list is not part of the law.]
Defined term Provision(s)
agent service............................................................................................................... 5(2)
application.................................................................................................................. 5(2)
approved form.............................................................................................................5(2)
Arbitration Rules....................................................................................................... 5(2)
Arbitration Service................................................................ 5(2)
arbitrator......................................................................................................................5(2)
assessment o f costs....................................................................................................5(2)
conciliation officer............................................................   5(2)
Conciliation Rules........................................... .......    5(2)
Conciliation Service......................................     5(2)
costs........................................................   5(2)
costs determination.............................    5(2)
Director.......................................................   5(2)
dispute resolution authority..................................................................................... 5(2)
legal practitioner.................     5(2)
legal service..............................       5(2)
Magistrates Court costs scale............ ............................  5(2)
proceeding......................................   5(2)
registered agent...........................................................................................................5(2)
Registrar..... .....................   5(2)
serve..............................................................................................................................5(2)
taxing officer................................................  5(2)
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