
 

Workers’ Compensation and  
Injury Management Amendment Act 2011 

COMMON LAW SAFETY NET 

 

The law has been changed to make sure that seriously injured workers 
do not miss out on their entitlements just because their employer is 
unlawfully uninsured.  
 

The common law safety net provisions do not operate retrospectively. 
 

Common law damages against uninsured employers may be satisfied 
from the WorkCover WA General Account.  
 
 
Background 
 
Statutory benefits are those prescribed by Schedule 1 of the Workers’ Compensation 
and Injury Management Act 1981 (the Act) and payment of these benefits is made on 
a ‘no fault basis’. The benefit is payable irrespective of whether the employer and/or 
employee through negligence contributed to the injury occurring. 
 
Common law damages are awards of compensation determined by a court, in 
accordance with the common law and certain statutory provisions in the Act. Workers 
who can prove their workplace injury was caused by negligence or other tort 
committed by their employer, and who meet certain eligibility requirements, can 
pursue a claim for damages outside of the statutory workers’ compensation system. 
That is, they can sue their employer/s for common law damages in the court system. 
 
Key Points 
 

 Prior to the 2011 changes to the Act, claims for statutory benefits made by 
injured workers whose employers were uninsured were able to be met from 
WorkCover WA’s General Account. However there was no ability for 
WorkCover WA to meet the costs of common law damages when an employer 
was uninsured.  

 

 Access to common law damages for seriously injured workers is part of the 
WA workers’ compensation scheme. The Government has decided that denial 
of access to damages as a result of the unlawful actions of an employer, is 
unfair. 

 



 

 The 2011 amendments enable common law awards against uninsured 
employers to be met by the WorkCover WA General Account, under certain 
circumstances. The amendments also make it mandatory for all employers to 
have insurance covering both statutory and common law liabilities. 

 

 WorkCover WA has also been given the power to become involved in relevant 
common law proceedings and to recover (from uninsured employers) amounts 
paid from the General Account. 

 

 The common law safety net provisions do not operate retrospectively. 
 

 The right to claim on the General Account for common law damages is subject 
to conditions which include: 
 
o the worker being entitled to access the common law process 
o the employer is not insured against the liability to pay common law 

damages 
o the employer’s insurer declines to indemnify the employer against the 

worker’s claim for common law damages  
o the employer does not pay the common law damages within 60 days of 

the due date payment under the judgement or agreement 
o Working directors are precluded from the operation of the common law 

safety net provisions. 
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